

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MARION
	ROY FAST, by and through his 

Guardian Ad Litem, SHAANON 

CROUCH,




Plaintiff,

v.

ROBERT ANDREW PINSKY, 




Defendant.


	Case No.:  15CV08197
PLAINTIFF’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT
(Oral Argument Requested)



UTCR INFORMATION
Time required for argument:
30 minutes
Court reporter requested

Yes
MOTION

Pursuant to ORCP 47A and ORS 124.140, plaintiff moves the court for partial summary judgment on the issues of:  (1) defendant’s liability on the claim for Battery; (2) defendant’s liability on the claim for Abuse of a Vulnerable Person; (3) defendant’s liability for economic damages, pursuant to ORS 137.109(2); and (4) defendant’s liability for noneconomic damages, pursuant to longstanding principles of common law summarized and affirmed in Wheeler v. Huston, 288 Or 467, 479-480 (1980).
This motion is supported by the simultaneously-filed "Declaration of Erin K. Olson" and the exhibits attached thereto.
RELEVANT AND MATERIAL UNDISPUTED FACTS

On April 22, 2013, a Marion County grand jury returned an indictment charging the defendant with one count of Assault in the First Degree on a child under the age of six for unlawfully and intentionally causing serious physical injury to Roy Fast.  (Olson Dec., Exh. 1) 
On June 30, 2014, the defendant was found guilty of the single count in the indictment in a jury-waived trial before Hon. Vance Day.  (Olson Dec., Exh. 2, p. 2)  The defendant was sentenced on July 3, 2014, to 105 months in prison.  (Olson Dec., Exh. 3)  The judgment was subsequently amended, without objection, to award restitution in the amount of $129,954.65 to Care Oregon, the victim’s subrogee.  (Olson Dec., Exh. 4)

The defendant filed an appeal challenging his sentence, but did not dispute his guilt on appeal.  (Olson Dec., Exh. 5, p. 6) 
On April 3, 2015, plaintiff brought the instant lawsuit, alleging a claim for Negligence.  An amended complaint alleging claims for Battery and Abuse of a Vulnerable Person was filed on June 16, 2016.

The Amended Complaint alleges in relevant part as follows:
"FIRST CLAIM FOR RELIEF – BATTERY

*
*
*
5.


At approximately 7:30 a.m. on April 5, 2013, CROUCH left FAST in the care of PINSKY while she attended a meeting in McMinnville.

6.


Between 7:30 a.m. and 11:10 a.m., PINSKY intentionally inflicted physical injury on FAST with the intent of causing him harm.
7.


PINSKY’s intended infliction of physical injury on FAST caused the following injuries to FAST:
(a) 
Acute, diffuse, and permanent brain injury from 
subarachnoid, subdural, and extradural hemorrhage;
(b) 
Acute occipital skull fracture with cerebral edema and 
compression of the brain;

(c) 
Multiple strokes and a systemic stroke;

(d) 
Complete left-sided hemiplegia;

(e) 
Inability to walk;

(f) 
Loss of use of left hand;

(g) 
Acute distal metaphyseal fracture of the left leg resulting 
in shortness of the left leg;

(h) 
Traction retinal detachment causing complete blindness of 
the right eye;
(i) 
Extensive retinal hemorrhages in both eyes;
(j) 
Perimacular folds;
(k) 
Traumatic optic neuropathy;
(l) 
Deprivation amblyopia;

(m) Lung contusion without mention of open wound into thorax;
(n) 
Acute respiratory failure;

(o) 
Fever;
(p) 
Seizures;
(q) 
Facial muscle weakness on the left side;
(r) 
Significant and disfiguring scarring."
"SECOND CLAIM FOR RELIEF – ABUSE OF A VULNERABLE PERSON

*
*
*

12.

At all times relevant, FAST was a vulnerable person as defined in ORS 124.100(1)(e)(B) inasmuch as he was financially incapable, and he was an incapacitated person within the meaning of ORS 124.100(1)(e)(B) since his infancy constituted a condition which his ability to receive and evaluate information effectively or to communicate decisions was impaired to such an extent that he did at the relevant times presently lack the capacity to meet the essential requirements for his physical health or safety, including those actions necessary to provide the health care, food, shelter, clothing, personal hygiene and other care without which serious physical injury or illness was likely to, and did, occur.  Specifically, a condition existed such that FAST lacked a wide range of cognitive and functional abilities relating to receipt and evaluation of information and communication, including:




(a) 

Inability to communicate effectively with or otherwise engage others, including those who may have been in a position to help him meet his basic needs, which he was in fact unable to meet himself;


(b) 
Inability to understand basic concepts related to self-care, medical treatment, common dangers, and personal safety;


(c) 
Inability to manage money or purchase necessities, and had no money;



 
(d) Inability to understand (i) that he had the need and the right not to be abused by others; (ii) that he had basic needs and rights to emotional security and bodily integrity; and (iii) the nature of the abuse that was being perpetrated upon him;


(e) 
Inability to make any decision that would cause his essential requirements for physical health and safety to be met; and


(f) 
Inability to place phone calls, to communicate electronically, or in any way to contact law enforcement or 

medical providers or anyone outside his parental figures, including PINSKY, to meet his needs.
13.

PINSKY’s above-described assault and battery of FAST constituted “physical abuse" within the meaning of ORS 124.105(1)(a) and (d).
14.


Pursuant to ORS 124.140, having been convicted of Assault in the First Degree, a crime identified in ORS 124.105(1)(a), PINSKY is estopped from denying that his above-described assault on FAST constituted physical abuse for purposes of this Second Claim for Relief.”
(Amended Complaint, ¶¶ 5-7, 12-14)
POINTS AND AUTHORITIES

Plaintiff’s civil claims against defendant are both predicated on his commission of a battery against 7 month-old Roy Fast on April 5, 2013.  The indictment returned against the defendant by a Marion County grand jury charges him with doing so, and the Amended Complaint filed in this civil action alleges that he did so.

Following a criminal trial by the Marion County fact-finder of his choosing, defendant was convicted of intentionally causing serious physical injury to Roy Fast.  As a result, he is estopped from denying the conduct alleged in the Amended Complaint that is the same conduct of which he was convicted, i.e. the battery alleged in paragraph 6 of the Amended Complaint.  ORS 124.140; State Farm Fire & Casualty Co. v. Sallak, 140 Or App 89, 914 P2d 697, rev. denied, 324 Or 18 (1996); State Farm Fire & Casualty Co. v. Reuter, 299 Or 155 (1985) (applying principles of collateral estoppel to criminal conviction).  See also ORS 43.130(2) (“The effect of a judgment, decree or final order in an action, suit or proceeding before a court or judge of this state or of the United States, having jurisdiction is as follows:  * * * the judgment, decree or order is, in respect to the matter directly determined, conclusive between the parties, their representatives and their successors in interest by title subsequent to the commencement of the action, suit or proceeding, litigating for the same thing, under the same title and in the same capacity.”).
A.
Battery Claim
To prove Assault in the First Degree of a child under six years as it was charged in the indictment, the State of Oregon was required to prove that the defendant intentionally caused serious physical injury to Roy Fast while Fast was under the age of six.  UCrJI No 1401A.  Hon. Vance Day, in finding the defendant guilty of the sole count in the indictment, found beyond a reasonable doubt that defendant had done so.
The tort of Battery requires the plaintiff to prove by preponderance of evidence that the defendant acted, intending to cause harmful or offensive contact with the victim, and that the defendant’s actions did directly or indirectly cause harmful or offensive contact with the victim.  UCJI 40.02.  When the State proved beyond a reasonable doubt that the defendant intentionally caused serious physical injury to Roy Fast, it necessarily proved by a preponderance of evidence that the defendant intentionally acted to cause harmful contact with Roy Fast, and did in fact cause harmful contact with Fast.  Having lost in the criminal case, the defendant is precluded from relitigating his liability for Battery in this civil case.
B.
Abuse of a Vulnerable Person Claim

ORS 124.105(1)(a) provides:
“(1) An action may be brought under ORS 124.100 for physical abuse if the defendant engaged in conduct against a vulnerable person that would constitute any of the following:

*
 *
 *


(a) Assault, under the provisions of * * * ORS 163.185."

ORS 124.140, another part of the law governing claims for Abuse of a Vulnerable Person, provides:
“A defendant convicted in any criminal proceeding of conduct that gives rise to a cause of action under ORS 124.100, whether the conviction results from a plea or verdict, is estopped from denying the conduct for purposes of an action under ORS 124.100 to 124.140.”
Therefore, the defendant is estopped from denying that he intentionally caused serious physical injury to Roy Fast on April 5, 2013, because he was convicted of Assault in the First Degree for doing just that.

Additionally, there is no dispute that the victim was seven months old at the time of his injury, and there can be no reasonable dispute that a seven month-old child is a "vulnerable person" within the meaning of ORS 124.100(1)(e)(B) and (C), which defines “vulnerable person” for purposes of the application of ORS 124.105 to include:


(B)
A financially incapable person;


(C)
An incapacitated person[.]”

ORS 124.100(1)(e).  Those terms are defined by reference to ORS 125.005 as follows:
“Financially incapable means a condition in which a person is unable to manage financial resources of the person effectively * * *.  Manage financial resources means those actions necessary to obtain, administer and dispose of real and personal property, intangible property, business property, benefits and income." 
ORS 125.005(3).
“Incapacitated means a condition in which a person’s ability to receive and evaluate information effectively or to communicate decisions is impaired to such an extent that the person presently lacks the capacity to meet the essential requirements for the persons physical health or safety. Meeting the essential requirements for physical health and 
safety means those actions necessary to provide the health care, food, shelter, clothing, personal hygiene and other care without which serious physical injury or illness is likely to occur.”
ORS 125.005(5).


Defendant’s liability for plaintiff's claim for Abuse of a Vulnerable Person within the meaning of ORS 124.105(1)(a) is conclusively established by his guilty finding and subsequent judgment therefor.  He is consequently liable, as a matter of law, for treble economic and non-economic damages pursuant to ORS 124.100(2)(a) and (b) in an amount to be proven hereafter, together with reasonable attorney fees and costs in bringing this claim in accordance with ORS 124.100(2)(c).

C.
Liability for Economic Damages.

Apart from common law and statutory estoppel principles that conclusively determine liability, the defendant’s liability for economic damages has previously been decided by his conviction at trial for Assault in the First Degree pursuant to ORS 137.109(2), and he is estopped from relitigating his liability for Roy Fast’s economic damages in this subsequent civil action.  Only the amount of Fast’s economic damages must still be proven, as well as the amount of his noneconomic damages.  See ORS 137.109(1) (restitution statutes do not limit or impair a victim’s from suing for and recovering damages from the defendant in a civil action, and evidence that a defendant has been ordered to pay restitution in a criminal case is not admissible in a civil action arising from the same facts).  In other words, at trial, the only issues for the jury to decide are the amounts of economic and noneconomic damages.

D.
Liability for Noneconomic Damages.

In cases in which there is no question that noneconomic losses were sustained, the jury must award some noneconomic damages.  Wheeler v. Huston, 288 Or 467, 479 (1980).  See also Fatehi v. Johnson, 207 Or App 719, 728, rev den 342 Or 116 (2006) (“the plaintiff must have suffered a substantial, as opposed to minor, injury before he is necessarily entitled to recover for pain and suffering.”); UCJI 70.04.  In this case, a trial court found beyond a reasonable doubt that Roy Fast suffered a substantial physical injury.  Fast is therefore entitled to recover noneconomic damages from the defendant.

E.
Appeal and Post-Conviction Relief Efforts are Irrelevant. 

In his opposition memorandum to Sublimity Insurance Company’s motion for summary judgment in Sublimity Insurance Company v. Pinsky, Marion County Case No. 15CV28597, defendant argues that principles of estoppel do not apply because he has never admitted guilt, maintains his innocence, and: 

“Perhaps more importantly, his case is still on direct appeal as State of Oregon v. Robert Andrew Pinsky, Case #A157504.  If Mr. Pinsky’s current Petition for Review pending before the 
Oregon Supreme Court is denied, a Petition for Post-Conviction Relief will be filed.”

Defendant’s Response to Motion for Summary Judgment p. 2, Sublimity Insurance Company v. Pinsky, Marion County Case No. 15CV28597.  


In fact, defendant has not appealed his conviction, but only his sentence.  (Olson Dec., Exh. 5, p. 6).  The Court of Appeals affirmed the trial court’s judgment without opinion on May 4, 2016, and a petition for review was filed with the Oregon Supreme Court on June 8, 2016.  (Olson Dec, Exhs. 6, 7)  Even in the highly unlikely event that the Supreme Court accepts the case for review, its review will be limited to whether the Court of Appeals was right in rejecting the defendant’s argument that his prison sentence should only have been 90 months, and not 105 months.  See ORAP 9.05 (party may petition for review of a decision of the Court of Appeals).

Moreover, as a matter of law, the appellate and post-conviction status of the defendant’s conviction are irrelevant, because “in Oregon, a pending appeal does not affect the finality of a judgment for purposes of claim or issue preclusion.”  Hickey v. Settlemier, 116 Or App 436, 440 (1992), aff’d 318 Or 196 (1993) (citing Ron Tonkin Gran Turismo v. Wakehouse Motors, 46 Or App 199, 207, rev den 289 Or 373 (1980)).   This has been the law since 1887.  Day v. Holland, 15 Or 464 (1887).  See also Jaloff v. United Auto Indem. Exchange, 121 Or 187, 192-193 (1926) (“In this jurisdiction, it has been uniformly held that an appeal does not affect the conclusive character of a judgment as evidence[.]”).
CONCLUSION

Based on defendant's conviction of the crime of Assault in the First Degree for acts committed against his then-girlfriend’s seven month-old infant and the subsequent award of substantial restitution, plaintiff is entitled to summary judgment on issues of liability for Battery and Abuse of a Vulnerable Person, as well as liability for economic and non-economic damages.  The only issues for the trial jury are the amounts of economic and noneconomic damages to which the victim and plaintiff are entitled.

Dated:   June 18, 2016.







s/ Erin K. Olson_____________________







Erin K. Olson, OSB 934776
Attorney for Plaintiff

Certificate of Service
This is to certify that on June 18, 2016, I caused to be served a true and correct copy of the foregoing, together with its supporting "Declaration of Erin K. Olson," via prepaid first-class mail to defendant, through his counsel, addressed as follows:
Terry Hansen

901 N. Brutscher Street, Suite 203
Newberg, OR  97132






s/ Erin K. Olson_____________________






Erin K. Olson
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