

Sara J. Powell, Esq. No. 005990
LAW OFFICE OF SARA J. POWELL

550 West Portland Street

Phoenix, AZ 85003

(602) 996-4447

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF GRAHAM
	KATLYN DOE, a minor child, by and through KARMA DOE, her parent and legal guardian;
REGAN DOE, a minor child, by and through RANE and SAM DOE, her parents and legal guardians; DELANEY DOE, a minor child, by and through BRENDA and DAVID DOE, her parents and legal guardians; KAYLA DOE, a minor child, by and through MICHELLE DOE, her parent and legal guardian,


Plaintiffs,


vs.

STEVEN TODD NICOLL, aka STEVEN TODD NICHOLL, a married man; and PIMA UNIFIED SCHOOL DISTRICT; and ELOY ELEMENTARY DISTRICT, and BENJIMIN FRANKLIN CHARTER SCHOOL.


Defendants.
	     Case No.: CV 2004016
AMENDED

C O M P L A I N T


Plaintiffs, by and through counsel undersigned, for their Complaint against Defendants, and each of them, alleges as follows:
                                               PARTIES


1.  Plaintiff KATLYN DOE (hereinafter “KATLYN”) is the natural daughter of Plaintiff KARMA DOE and was at all times relevant hereto, a resident of Graham County, Arizona.  Plaintiff KATLYN is now ten years old.  Plaintiffs’ true names are being withheld because of a desire for anonymity.  Upon motion pursuant to Rule 17, Arizona Rules of Civil Procedure, by an appropriate party, further disclosure of the true names of Plaintiffs will be made (either publicly or to the Defendants) as required by law.


2.  Plaintiff REGAN DOE (hereinafter “REGAN”) is the natural daughter of Plaintiffs RANE and SAM DOE and was at all times relevant hereto, a resident of Graham County, Arizona.  Plaintiff REGAN is now ten years old.  Plaintiffs’ true names are being withheld because of a desire for anonymity.  Upon motion pursuant to Rule 17, Arizona Rules of Civil Procedure, by an appropriate party, further disclosure of the true names of Plaintiffs will be made (either publicly or to the Defendants) as required by law.


3.  Plaintiff DELANEY DOE (hereinafter “DELANEY”) is the natural daughter of Plaintiffs DAVID and BRENDA DOE and was at all times relevant hereto, a resident of Graham County, Arizona.  Plaintiff DELANEY is now eleven years old. Plaintiffs’ true names are being withheld because of a desire for anonymity.  Upon motion pursuant to Rule 17, Arizona Rules of Civil Procedure, by an appropriate party, further disclosure of the true names of Plaintiffs will be made (either publicly or to the Defendants) as required by law.


4.   Plaintiff KAYLA DOE (hereinafter “KAYLA”) is the natural daughter of Plaintiff MICHELLE DOE and was at all times relevant hereto, a resident of Graham County, Arizona.  Plaintiff KAYLA is now eleven years old. Plaintiffs’ true names are being withheld because of a desire for anonymity.  Upon motion pursuant to Rule 17, Arizona Rules of Civil Procedure, by an appropriate party, further disclosure of the true names of Plaintiffs will be made (either publicly or to the Defendants) as required by law.

5.   Defendant STEVEN TODD NICOLL, aka STEVEN TODD NICHOLL (hereinafter “NICOLL”) was at all times relevant hereto, a married man and a resident of Graham County, Arizona.  Defendant NICOLL is presently incarcerated at Arizona State Prison, Eyeman Complex located in Pinal County, Arizona.

6.
Defendant PIMA UNIFIED SCHOOL DISTRICT (hereinafter “PUSD”), is a taxing district in the State of Arizona which administers and funds public schools.  Defendant PUSD is located Graham County, Arizona.

7.   Defendant ELOY ELEMENTARY DISTRICT (hereinafter “EED”), is a taxing district in the State of Arizona which administers and funds public schools.  Defendant EED is located in Pinal County, Arizona.

8.
Defendant BENJAMIN FRANKLIN CHARTER SCHOOL (hereinafter “BFCS”), is a charter holder and charter board in the State of Arizona which administers and funds Benjamin Franklin Charter School in Queen Creek, Arizona.  Defendant BFCS is located in Gilbert, Maricopa County, Arizona.
INTRODUCTORY ALLEGATIONS


9.     Plaintiffs incorporate and reallege each and every allegation above as though fully set forth herein.

10.    At all times relevant hereto, Defendant NICOLL was a teacher at Pima Unified Elementary School, in the Pima Unified School District, Graham County, Arizona and an employee of Defendant PUSD.

11.   Prior to being employed by PUSD, Defendant NICOLL was employed by Defendant BFCS as a sixth grade teacher at Benjamin Franklin Charter School in Queen Creek, Arizona during the years 1996 through 1999.


12.
Upon information and belief, Defendant NICOLL was suspended from BFCS in mid-May 1999 because of unprofessional conduct towards students and, ultimately, was released from his employment on May 10, 1999.
13.   Prior to being employed with Defendant PUSD, Defendant NICOLL was

employed by Defendant ELOY ELEMENTARY DISTRICT as a fifth grade teacher at Eloy Intermediate School during the years 1992 through 1996.

 
14.  Defendant NICOLL was released from his employment with Defendant EED, because Defendant EED knew that Defendant NICOLL had touched young female students of the Eloy Intermediate School in a sexually inappropriate manner.



15.   Defendant PUSD is responsible for overall administration and supervision of the professional conduct of teachers towards students, including but not limited to, those teachers and students at Pima Unified Elementary School.

16.  Defendant PUSD had administrative and supervisory authority over the activities of Defendant NICOLL at all times relevant hereto.

17.  Defendant PUSD, at relevant times hereto, had the authority to promulgate rules

and regulations regarding the hiring, supervision and professional conduct of teachers towards students.

18.  Defendant PUSD, at all times relevant hereto, was responsible to aid in the

enforcement of laws regulating schools.

19.  Plaintiffs KATLYN, REGAN, DELANY and KAYLA were at the time of the

events alleged herein, a fourth grade students at Pima Unified Elementary School, Pima, Arizona.

20.  That Defendant NICOLL was a fourth grade teacher at Pima Unified Elementary
School during the 2002-2003 school year.

21.  That at all times relevant hereto, Plaintiffs were students in Defendant NICOLL’S
class and under his direct supervision and control.

22.  That during the 2002-2003 school year, Plaintiff KATLYN was the victim
of sexual, physical and emotional abuse by her teacher Defendant NICOLL.

23.  That during the 2002-2003 school year, Plaintiff REGAN was the victim of
sexual, physical and emotional abuse by her teacher Defendant NICOLL.
24.  That during the 2002-2003 school year, Plaintiff DELANEY was the victim
of sexual, physical and emotional abuse by her teacher Defendant NICOLL.
25.  That during the 2002-2003 school year, Plaintiff KAYLA was the victim of
sexual, physical and emotional abuse by her teacher Defendant NICOLL.

26. All of Defendant NICOLL’S actions towards Plaintiffs occurred on school
premises during regular school hours and were committed within the course and scope of his employment with Defendant PUSD.

27.  At all times relevant hereto, Defendant PUSD knew or should have known of
Defendant NICOLL’S inappropriate behavior  and/or propensity for inappropriate behavior towards students, including, but not limited to, spending time with students in locked rooms with closed window coverings.
28.  At all times relevant hereto, Defendant PUSD knew or should have known that 

Defendant NICOLL was dangerous and was a risk to the physical and emotional well-being of students.

29.  At all times relevant hereto, Defendant PUSD actively encouraged, by habit and
practice, rule and regulation, the establishment of such conduct between faculty and students generally, and Defendant NICOLL and his students specifically.

30.   That as a direct and proximate result of the Defendants’ negligent and intentional conduct, Plaintiffs have suffered physical injury and severe emotional distress and will continue to suffer severe emotional distress.

31.   As a direct and proximate result of Defendants’ negligent and intentional conduct, Plaintiffs have incurred and will continue to incur medical and therapeutic expenses.
COUNT ONE
(Battery)
32.  Plaintiffs incorporate and reallege each and every allegation above as though fully
set forth herein.
33.  Defendant NICOLL’S physical and sexual acts were unwelcome and unpermitted
by Plaintiffs and constituted a battery. 

34.  Defendant NICOLL’S abuse of Plaintiffs as described above was intentional, outrageous and offensive conduct which caused them physical injury and severe emotional distress and continues to cause them severe emotional distress.

35.   As a direct and proximate result of Defendant NICOLL’S conduct, Plaintiffs have incurred and will continue to incur medical and therapeutic expenses.
36. The actions of Defendant NICOLL were malicious, willful and intentional.

37. Defendant PUSD is vicariously liable for Defendant NICOLL’S actions under the 

doctrine of respondeat superior.
COUNT TWO
(Intentional Infliction of Emotional Distress)
38.  Plaintiffs incorporate and reallege each and every allegation above as though fully
set forth herein.

39.  As a direct and proximate result of Defendant NICOLL’S  physical and sexual
abuse, Plaintiffs suffered severe emotional distress and physical injuries.

40. Defendant NICOLL intentionally inflicted severe emotional distress upon
Plaintiffs by the outrageous conduct described above so that they suffered and will continue to suffer severe emotional distress and physical injury.

41. Defendant NICOLL’S actions were malicious, willful and intentional.

42. Defendant PUSD is vicariously liable for Defendant NICOLL’S action under the
doctrine of respondeat superior.
COUNT THREE
(Negligent Infliction of Emotional Distress)
43. Plaintiffs incorporate and reallege each and every allegation above as though fully
set forth herein.

44. Defendant NICOLL negligently inflicted severe emotional distress upon Plaintiffs
by the outrageous conduct described above.

45. Defendant NICOLL’S actions were malicious, willful and done with a wanton
and reckless disregard of Plaintiff.

46. Defendant PUSD is vicariously liable for Defendant NICOLL’S actions under the
doctrine of respondeat superior.

COUNT FOUR

(Negligent Hiring)

47. Plaintiffs incorporate and reallege each and every allegation above as though
fully set forth herein.

48. Defendant PUSD had a duty to ensure that Plaintiffs were provided a safe
environment in the school.
49.  A.R.S.§ 15-512 requires school districts to make a good faith effort to investigate
the background of individuals who will have unsupervised contact with students.

50.  A good faith effort to investigate the background of teaching applicants, includes,
but is not limited to, contacting former employers of the applicant.

51.  Defendant NICOLL provided Defendant PUSD with a list of his prior employers,
but Defendant PUSD negligently failed to contact said employers.

52.  Had Defendant PUSD contacted Defendant NICOLL’S former employers, it
would have been advised that Defendant NICOLL had been dismissed from a prior teaching position for sexual misconduct with a student.
53 Defendant PUSD was responsible for performing the aforementioned background
check and performed it in a negligent and unreasonable manner.

54. Defendant PUSD is required by A.R.S. § 15-521 to adopt procedures and forms
for use by school district officials to assist them in performing reasonable background investigations and to document their efforts to do such investigations, but negligently failed to develop and provide adequate procedures and forms for school officials to use in performing required background investigations.

55.  Defendant PUSD is responsible for implementing the hiring policies regarding
background investigations, but negligently failed to implement these policies in a fair and reasonable manner.
56.  Defendant PUSD’S failure to comply with the requirements of A.R.S. § 15-521
constitutes negligence per se.

57.  Defendant PUSD’S actions were grossly negligent and represent a willful and
wanton disregard of the welfare of their students, including Plaintiffs.

COUNT FIVE
(Negligent Supervision and Retention)
58.  Plaintiffs incorporate and reallege each and every allegation above as though
fully set forth herein.
59.  While and employee of Defendant PUSD, Defendant NICOLL employed a
systematic plan and scheme to use his office and influence as a teacher at Pima Elementary School to engage in unhealthy, improper and abusive conduct towards the fourth grade students who were under his direct authority and supervision.

60.  Despite repeated instances of Defendant NICOLL keeping female students in
from recess and after school in the classroom with locked doors and closed curtains, no action was taken to investigate or supervise these unusual and secretive activities.
61.  At all times relevant hereto, Defendant PUSD actively encouraged and
participated in the creating of unhealthy relationships between Defendant NICOLL and students, which allowed Defendant NICOLL’S scheme to flourish.

62.  Defendant PUSD knew or should have known that Defendant NICOLL was a
danger to the students.

63.  Defendant PUSD negligently failed to supervise Defendant NICOLL’S classroom
behavior and teaching of his students.

64.  Defendant PUSD negligently retained Defendant NICOLL as a teacher in the
PUSD.

65.  As a result of Defendant PUSD’S breach of duty and care as set above, Plaintiff
suffered and will continue to suffer severe emotional distress and physical injury.

COUNT SIX
(Breach of Confidence/Trust)
66.  Plaintiffs incorporate and reallege each and every allegation above as though
fully set forth herein.

67.  Defendants had a duty in loco parentis whereby Defendants owed an utmost duty
of care to proved Plaintiffs with a healthy and safe environment, free from physical, verbal and emotional abuse.

68.  Defendants breached that duty by the acts described above, and as a result of the
breach, Plaintiffs suffered and will continue to suffer damages in an amount to be determined at trial.

COUNT SEVEN
(Abuse of Confidential Relationship)
69.  Plaintiffs incorporate and reallege each and every allegation above as though fully
set forth herein.

70.  Defendants, and each of them, abused their status as care-givers, educators,
counselors, parental and authoritative figures in betraying the trust that Plaintiffs reposed in them.  Defendants owed a special duty of care to Plaintiffs not to breach that duty or abuse that confidential relationship.

71.  Defendants, and each of them, breached their duty of care as described above by
failing to protect and care for Plaintiffs and as a result, Plaintiffs suffered and will continue to suffer severe emotional distress.

COUNT EIGHT
(Negligence- Defendant Eloy)
72.  Plaintiffs incorporate and reallege each and every allegation above as though fully
set forth herein.

73.  A.R.S. §13-3620 imposes a mandatory duty on teachers and school administrators
to report information that they reasonably believe indicates that a student is being abused to child protective services or a peace officer.

74.  Prior to being employed with Defendant PUSD, Defendant NICOLL was
employed by Defendant ELOY ELEMENTARY DISTRICT as a fifth grade teacher at Eloy Intermediate School during the years 1992 through 1996.

75.  While Defendant NICOLL was employed with Defendant EED, it was brought to
the attention of the administration of Eloy Intermediate School that NICOLL had touched young female students in a sexually inappropriate manner.

76.  As a result of these allegations, NICOLL was required to resign from his
employment with Defendant EED.

77.  Subsequent to Defendant NICOLL’S resignation, additional students came
forward and reported to the teachers and administrators of Defendant EED’S school, Eloy Intermediate School, further incidents of sexual misconduct towards them by Defendant NICOLL.

78.  The information regarding Defendant NICOLL’S sexual misconduct towards
young female students was gained and gathered by the teachers and administrators of Defendant EED’S school, Eloy Intermediate School, within the course and scope of their employment with Defendant EED.

79.  Pursuant to A.R.S.§ 13-3620 Defendant EED and its agents and employees had a
mandatory duty to report these allegations of child abuse to child protective services or a peace officer.
80.  Despite reasonable basis to believe that Defendant NICOLL was molesting
children, Defendant EED, by and through its agents and employees, failed to file a report with child protective services or a peace officer as required by A.R.S. §13-3620.

81.  Despite reasonable basis to believe that Defendant NICOLL was molesting
students, Defendant EED, by and through its agents and employees, failed to file a report with any authority including the Arizona Department of Education.


82.  Defendant EED had a common law duty to take reasonable steps to protect the students of Arizona educational institutions from reasonably foreseeable threats to the students’ health and well-being.

83. Defendant EED is responsible for the failure of its agents and employees to report
their reasonable beliefs that Defendant NICOLL was sexually abusing children under the doctrine of respondeat superior.
84. Defendant EED knew or should have known that Defendant NICOLL would
continue to teach young children and posed a foreseeable threat to those children.
85. The threat posed by Defendant NICOLL to other minor female students,
including Plaintiffs, was reasonably foreseeable to Defendant EED.

86. Defendant EED’S failure to report credible allegations of molestations of its
students as required by A.R.S. §13-3620 constitutes negligence per se.
87. As a direct and proximate result of Defendant EED’S negligent failure to report
credible allegations of child abuse by Defendant NICOLL of minor female students, Defendant 
NICOLL was able to continue to teach.

88. As a direct and proximate result of Defendant EED’S negligent failure to report
credible allegations of child abuse by Defendant NICOLL of minor female students, no record of Defendant NICOLL’S misconduct was created that could be discovered by other school districts which might consider employing Defendant NICOLL in the future.

89. As a direct and proximate cause of Defendant EED’S negligence, Plaintiffs were
molested by Defendant NICOLL.
90. As a direct and proximate cause of Defendant EED’S negligence Plaintiffs
suffered severe physical and emotional abuse and injury and will continue to suffer severe emotional distress.

COUNT NINE
(Negligence-Defendant Ben Franklin)
91.  Plaintiffs incorporate and reallege each and every allegation above as though fully

set forth herein.

92.   A.R.S. 15-514(b) requires the superintendent of a school district or the chief administrator of a charter school who reasonably suspects or receives a reasonable allegation  that an act of immoral or unprofessional conduct that would constitute grounds for dismissal or criminal charges by a certified person has occurred shall report the conduct to the department of education.


93.   Prior to being employed by PUSD, Defendant NICOLL had been employed by BFCS as a sixth grade teacher during the years 1996 through 1999.



94.   Upon information and belief, in mid-May Defendant NICOLL was suspended in from BFCS for unprofessional conduct towards students, including engaging in improper 

e-mailing with students. 

95.  Despite the reasonable basis to believe that Defendant NICOLL was engaging in unprofessional conduct towards students, Defendant BFCS, its agents and employees, failed to report the unprofessional conduct to the Arizona Department of Education.


96.  When Defendant BFCS was contacted by Defendant PUSD for employment information regarding Defendant NICOLL, Defendant BFCS failed and refused to provide pertinent information regarding the character and fitness of Defendant NICOLL for employment as a teacher.


97.  Defendant BFCS had a common law duty to take reasonable steps to protect the students of Arizona educational institutions from reasonably foreseeable threats to the students’ health and well-being.


98.   Defendant BFCS is responsible for the failure of its agents and employees to report their reasonable beliefs that Defendant NICOLL was engaging in unprofessional conduct towards children under the doctrine of respondeat superior.

99. Defendant BFCS knew or should have known that Defendant NICOLL would

continue to teach young children and posed a foreseeable threat to those children. 


100.  The threat posed by Defendant NICOLL to other students, including Plaintiffs, was reasonably foreseeable to Defendant BFCS.


101.  Defendant BFCS’S failure to report credible the unprofessional conduct of Defendant NICOLL as required by A.R.S. §15-514(b) constitutes negligence per se.
102. As a direct and proximate result of Defendant BFCS’S negligent failure to report

the unprofessional conduct of Defendant NICOLL towards children, Defendant NICOLL was able to continue to teach.

103.  As a direct and proximate result of Defendant BFCS’S negligent failure to report

the unprofessional conduct of Defendant NICOLL towards children, no record of Defendant NICOLL’S misconduct was created that could be discovered by other school districts which might consider employing Defendant NICOLL in the future


104.  As a direct and proximate cause of Defendant BFCS’S negligence, Plaintiffs were molested by Defendant NICOLL.

105. As a direct and proximate cause of Defendant BFCS’S negligence Plaintiffs

suffered severe physical and emotional abuse and injury and will continue to suffer severe emotional distress.


WHEREFORE, Plaintiffs pray for the following relief against all Defendants:

A. For compensatory damages in an amount reasonable sufficient to compensate
Plaintiffs for the past present and future medical and therapeutic expenses and physical and emotional damages;

B. For punitive damages in an amount sufficient to deter Defendants from such
conduct in the future;

C. For costs of this lawsuit; and

D. For such further relief this Court deems just and reasonable.

Dated this _____ day of May, 2004.
LAW OFFICE OF SARA J. POWELL

By:







Sara J. Powell, Esq.


550 West Portland Street


Phoenix, AZ 85003
Law Office of Sara J. Powell


550 West Portland Street


Phoenix, AZ 85003


(602) 996-4447
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