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I. INTRODUCTION

Defendant, Anthony J. Berardi (hereinafter “Defendant”) seeks to substitute Plaintiff’s legal name for his pseudonym, John Doe (hereinafter “John”).  Defendant has not been prejudiced because he knows John’s true identity. See generally Doe Identifying Data.  Defendant has received John’s interrogatory answers and, contrary to the assertions in his Memorandum, he has taken John’s deposition.  See generally Doe’s Interrogatory Answers; Doe Depo.  John complied with Rule 10(a) when he filed this action because he supplied the name “John Doe,” which falls within two exceptions to the requirement of using a legal name when filing suit.  John used a pseudonym to prevent the public from identifying him as a victim of sexual abuse, and to protect his privacy interest related to homosexuality; courts recognize both of these as permissible reasons to use a pseudonym in place of a legal name. See infra Part III.A-B.  A pseudonym is warranted to protect John’s anonymity, and if the Court finds otherwise, dismissal is inappropriate. 
II. STATEMENT OF FACTS

This action arises out of Defendant’s negligence and breach of fiduciary duty during a patient-therapist relationship. See Complaint ¶¶ 16-31. Facts relating to relevant issues to the present motion are discussed at length below, including sexual abuse, homosexuality, and mental health. 

A family friend sexually abused John for approximately six years, beginning when he was eight years old.  Doe Depo. at 40:19-41:13, 42:15-18.  Few people, other than counselors, know that John was sexually abused as a child. Id. at 35:2-7, 23-24. John often refused to provide those who knew with any details. Id. at 35:22-23, 39:4-6. When John, as an adult, initiated a conversation about the abuse with his parents, they denied ever knowing that a family friend had abused him. Id. at 40:5-18. 
John sought counseling because of the psychological impact of the sexual abuse which he endured as a child. Id. at 33:12-17. Because of his severe depression and suicidal ideation, John has been hospitalized at least three times. Id. at 47:8-11, 62:3-4, 63:8-23, 64:17-24. His depression, anxiety, and Post Traumatic Stress Disorder (PTSD) resulted from the abuse.  Id. at 33:12-17 (discussing the impact of the abuse on John’s life), 45:4-23 (stating that John confronted his abuser to discuss the abuse when his depression was particularly severe).

John began counseling with Defendant during 1998 or 1999, because of severe depression and suicidal ideation. Id. at 67:22-68:5, 22.  During his treatment, John told Defendant about his childhood sexual abuse, and his resentment toward his parents who allowed the abuser to enter their home and thus have the opportunity to abuse him.  Id. at 94:10-17, 95:3-17.

In the course of counseling, Defendant became aware of John’s sexual confusion. Id. at 79:6-7.  Defendant told John’s strongly Christian parents that John was gay. Id. at 98:6-100:7. Since then, John has only spoken with his mother once about possibly being gay, and told one sister. Id. at 101:19-103:2. John has not discussed this possibility with his other sister because of her strong religious views. Id. at 101:19-103:2. 


Defendant (also a male) knew about John’s history of sexual abuse, but sexualized the patient-therapist relationship. During the course of counseling,  Defendant and John physically touched (including hugging and groping) one another approximately 50 or 60 times and engaged in oral sex 20 or 25 times. Id. at 118:9-16, 133:5-7.


Defendant’s sexual advances re-victimized John.  During sexual encounters with Defendant, John panicked about getting caught, just as he did during his childhood abuse. Id. at 106:21-107:3.  Also, John felt Defendant’s special treatment of him mirrored the way in which he had been treated by his childhood abuser. Id. at 81:18-82:21.  When John tried to leave because of a panic attack, Defendant stood in front of the door, tried to convince John to stay, and John stayed, feeling afraid. Id. at 127:13-128:2.  John felt trapped because he needed the medication obtained after sessions with Defendant, in order to cope with his debilitating depression. Id. at 84:21-85:10.  Reflecting on their sexualized client-counselor relationship, John stated, “It already happened to me when I was a boy. He did it to me the second time.” Id. at 189:1-2.

John continually struggles with depression, anxiety, and PTSD. In early 2013, John became suicidal and was hospitalized. Id. at 64:17-24. Currently, John takes Effexor, Lamictal, Lisimopril, and Clonazepam. Id. at 31:10-16. With the exception of Lisimopril, John’s medications treat depression, anxiety, and PTSD. Id. at 32:15-20. 
III. ARGUMENT
Based on these facts and case law on pseudonyms, the use of a pseudonym to maintain the John’s anonymity is warranted.  While the Constitution does not explicitly provide a right of privacy, the United States Supreme Court recognizes several constitutionally protected zones of privacy. Roe v. Wade, 410 U.S. 113, 152 (1973). One such privacy interest is “the individual interest in avoiding disclosure of personal matters.” Whalen v. Roe, 429 U.S. 589, 559-600 (1977). Though the United States Supreme Court recognizes this privacy interest, it has not provided a standard for determining whether or not a pseudonym is appropriate.  Doe v. Word of Life Fellowship, Inc., No. 11-40077-TSH, 2011 U.S. Dist. LEXIS 78383, at *3-4 (D. Mass. July 18, 2011). Jurisdictions across the country differ on methods to make such a determination.
 Id. at 4. 

In Massachusetts, “[t]here is a well-established common law right of access to the judicial records of civil proceedings,” but “a court possesses ‘inherent equitable power to impound its files in a case and to deny public inspection of them . . . when justice so requires.’” Boston Herald, Inc. v. Sharpe, 432 Mass. 593, 604-05 (2000) (citations omitted).  While the Supreme Judicial Court acknowledges that justice may require protecting the identity of litigants, the Court has not provided a rule or standard for the use of pseudonyms.
  Instead, lower courts must rely on the sparse Massachusetts case law and the case law of other jurisdictions—the latter often conflicting between jurisdictions. Compare Doe v. Porter, 370 F.3d 558, 560 (6th Cir. 2004) (listing four factors courts should consider when determining whether or not to permit a pseudonym), with Sealed Plaintiff v. Sealed Defendant #1, 537 F.3d 185, 189 (2d Cir. 2008) (providing a non-exhaustive list of ten relevant factors for determining whether or not to permit a pseudonym).  Despite the disjointed state of case law on pseudonyms, however, precedent shows that the Court should allow John Doe to maintain his pseudonym in this action. 

A. Case law supports John’s request to proceed anonymously because John’s therapy records
—which will become public record in this proceeding—reveal that John is a victim of childhood sexual abuse. 

1. Massachusetts Case Law
Massachusetts courts will withhold the identity of sexual abuse victims because

[r]eleasing their names and identifying information would discourage similarly victimized individuals from seeking redress in the courts, and carries the unacceptable risk that they will be re-victimized by the possible stigma associated with the allegations that they were sexually abused.
Globe Newspaper Co. v. Clerk of Middlesex County Superior Court, No. CA2001-5302-C, 2002 Mass. Super. LEXIS 67, at *5-6 (Mass. Super. Ct. Mar. 5, 2002).

Adults may file suits relating to childhood sexual abuse using pseudonyms. See Sheila S. v. Commonwealth, 57 Mass. App. Ct. 423, 423 n.1, 424 (2003) (allowing the plaintiff to use a pseudonym in a suit against the Commonwealth for negligence after a foster care placement resulted in sexual abuse). One court explained the reason for such a practice: 

[F]or many victims of sexual abuse, especially child sexual abuse, public revelation of the abuse, if not sought by them, victimizes them yet again. It stigmatizes them as victims of such abuse, generates conversations that may re-open emotional wounds that had only begun to heal, and causes others, even those who mean well, to treat them differently.

Globe Newspaper Co., 2002 Mass. Super. LEXIS 67, at *19-20.

G.L. c. 265, §24C (2012) shows the importance which the Legislature places on protecting victims. One court extended this statute—which protects the identity of both child and adult sexual assault victims—to a civil action, allowing the plaintiff to proceed under a pseudonym. 
   Doe v. Keller, 57 Mass. App. Ct. 776, 776 n.1 (2003) (“We assume, without deciding, that G.L. c. 265, §24C, refers to civil as well as criminal cases.”). 
In Doe v. Commonwealth, the plaintiff (using a pseudonym) sued several parties for injuries arising out of a sexual relationship which her counselor initiated. No. 97-0166A, 2000 Mass. Super. LEXIS 263, at *1 & nn.1-2 (Mass. Super. Ct. July 20, 2000).  Early in the proceedings, the trial court allowed the plaintiff to proceed under the name Jane Doe.  Id. at 1 n.1.  (“[T]he court (Brady, J.) allowed the plaintiff's motion to impound the affidavits and other portions of the file that identify her by name and address.”).  The Supreme Judicial Court acknowledged, but did not challenge, the plaintiff’s use of a pseudonym.  Doe v. Harbor Schs., Inc., 446 Mass. 245, 245 n.1 (2006).
  As in the present case, the counseling included discussion of the sexual abuse which plaintiff suffered as a child, and the plaintiff and counselor engaged in a sexual relationship after the plaintiff reached the age of majority.  Id. at 246, 249. 

Much like plaintiff in Harbor Schools, Inc., John was a victim of sexual abuse twice: both as a child, and as a client of the defendant.  Doe Depo. at 42:15-18, 106:21-107:3, 189:1-2. The fact that the present action is not based directly on John’s childhood abuse is not determinative, because revealing John’s identity in this action would publicly establish that he is a childhood sexual abuse victim.  Massachusetts law supports John’s desire for anonymity, based upon the right of privacy.  As Judge Gants states in Globe Newspaper Co.:  
There can be little doubt that, if a person were publicly to reveal that a particular child had been sexually abused, that child (through his parents or legal guardian) may have a cause of action against that person under G.L.c. 214, § 1B for an "unreasonable, substantial or serious interference with his privacy."
Id. at 4 (citations omitted)



2. Other Jurisdictions 
Outside of Massachusetts, courts acknowledge that concealing the identity of sexual assault victims is in the public interest.  Doe v. Evans, 202 F.R.D. 173, 176 (E.D. Pa. 2001)(“[T]he public has an interest in protecting the identities of sexual assault victims so that other victims will feel more comfortable suing to vindicate their rights . . . .”).  The possibility of identifying a plaintiff as a victim of sexual assault drives decisions to allow the plaintiffs to proceed anonymously: “[c]learly, sexual abuse is a highly sensitive and personal matter. Requiring Plaintiff to use his true identity would immediately expose Plaintiff to the public as a victim of rape and molestation.”  Yoe v. Catholic Diocese of Wilmington, Inc., No. 09C-06-188 CLS, 2010 Del. Super. LEXIS 628, at *1, 7-8 (Del. Super. Ct. Mar. 15, 2010) (allowing an adult to use a pseudonym in his suit against his childhood abuser). 
In Doe v. Saint Francis Hospital and Medical Center, the victims of childhood sexual abuse sued their abuser’s employer for negligence years after the abuse.  Doe v. St. Francis Hosp. & Med. Ctr., 309 Conn. 146, 149 n.1, 154 (2013).  The Court allowed the plaintiffs to proceed with pseudonyms because they were victims of sexual assault: “We decline to identify the plaintiff[s] in accordance with our policy of protecting the privacy interests of victims of sexual abuse.” Id. at 149 n.1.  Other jurisdictions have reached similar conclusions:  Doe v. Massac Unit Sch. Dist. #1, No. 12-CV-268-MJR-DGW, 2012 U.S. Dist. LEXIS 65403, at *1-5 (S.D. Ill. May 10, 2012) (finding that the psychological harm outweighed the harm of anonymity when an adult plaintiff filed suit for injuries resulting from childhood sexual abuse);  Doe v. Archdiocese of Portland, 717 F. Supp. 2d 1120 (D. Or. 2010) (providing a sexual abuse victim who reached the age of majority during proceedings, and her father, with pseudonyms in a civil suit);  Doe v. Archdiocese of Cincinnati, 109 Ohio St. 3d 491, 492 (Ohio 2006) (permitting a childhood sexual abuse victim to sue for damages as an adult with a pseudonym);  Doe v. Diocese Corp., 43 Conn. Supp. 152, 161 (Conn. Super. Ct. 1994) (granting anonymity for an adult plaintiff who sued his childhood abuser because the plaintiff would feel shame and humiliation if his friends, family, and the public knew about the abuse);  Doe v. Brown, No. FBTCV095024074S, 2009 Conn. Super. LEXIS 3287, at *1-2 (Conn. Super. Ct. Dec. 11, 2009) (allowing an adult plaintiff to proceed in a civil suit against her childhood abuser with a pseudonym).
The Seventh Circuit considered the use of a pseudonym where a plaintiff sued to recover money which his insurance company allegedly owed him.  Doe v. Blue Cross & Blue Shield United, 112 F.3d 869, 872 (7th Cir. 1997).  There, the plaintiff attempted to use a pseudonym because he feared that his psychiatric records would be released over the course of the litigation.  Id.  The Court stated that, while “identifying the parties to the proceeding is an important dimension of publicness . . . , [t]here are exceptions.” Id.   As part of the list of exceptions, the court included rape victims, but declined to allow the plaintiff to use a pseudonym because he wanted to avoid his diagnosis of obsessive-compulsive disorder from becoming public knowledge. Id. 
In the present case, John opposes the defendant’s motion not because his mental health records will become public knowledge, but because the records contain detailed information about the sexual abuse John endured as a child. Doe Depo. at 33:12-17, 42:15-18.  For John’s entire life, he attempted to minimize knowledge of this sexual abuse, telling few family members and providing minimal information to those who knew.  Doe Depo. at 35:2-7, 22-24, 39:4-6.  Much like the plaintiff in Diocese Corp., forcing John to litigate under his legal name would cause severe psychological harm.  43 Conn. Supp. at 161.  Currently John takes three medications for depression, anxiety, and PTSD.  Doe Depo. at 32:15-20. John has been hospitalized several times for suicidal ideations, most recently in 2013. Id. at 47:8-11, 62:3-4, 63:8-23, 64:17-24.  Given his fragile mental state, John may not be able to cope with the stigma associated with being publicly identified as a victim of sexual abuse both as a child and as an adult.  Because John’s anonymity as a sexual assault victim is at stake, a pseudonym in this action is appropriate. 
B. Litigation involving homosexuality raises privacy concerns, which warrant anonymity. John and Anthony Berardi’s counseling sessions involved sexual contact; they are the same gender, making anonymity appropriate. 

Doe v. United Services Life Insurance Co. best exemplifies the common approach to litigation and anonymity when homosexuality plays a role. 123 F.R.D. 437 (S.D.N.Y. 1988).  There, the insurance company defendant profiled the plaintiff as a homosexual and processed his life insurance application accordingly. Id. at 438. The Court allowed the plaintiff (who was, in fact, heterosexual) to proceed using a pseudonym because of the privacy concerns associated with sexual orientation.  Id. at 439 (“Cases where a party risks public identification as a homosexual also raise privacy concerns that have supported an exception to the general rule of disclosure.”). 
Jurisdictions across the country—including the United States Supreme Court—explicitly or tacitly hold that the perception of a litigant as a homosexual is a privacy interest deserving of the protection of a pseudonym.  Doe v. Commonwealth's Attorney for City of Richmond, 403 F. Supp. 1199, 1200 (E. D. Va. 1975), aff'd, 425 U.S. 901, reh'g denied, 425 U.S. 985, (1976) (allowing plaintiffs to challenge a sodomy statute using a pseudonym);  Does I thru XXIII v. Advanced Textile Corp., 214 F.3d 1058, 1068 (9th Cir. 2009) (citing cases where litigants’ privacy concerns outweighed the interest in a public trial, including a case with homosexuality as the privacy interest);  Coe v. United States Dist. Court, 676 F.2d 411, 416 (10th Cir. 1982) (applying the Fifth Circuit’s view of homosexuality as highly personal and sensitive in nature and, therefore, worthy of anonymity);  Doe v. Hallock, 119 F.R.D. 640, 643 (S.D. Miss. 1987) (citing Southern Methodist University Association v. Wynne & Jaffe, 599 F.2d 707, 713 (5th Cir. 1979) (listing homosexuality as one of the “special circumstances” where courts may appropriately allow plaintiffs to use pseudonyms).

Applying Massachusetts law, the U.S. District Court (MA) considered whether defendants should receive anonymity because of the potential harm to their reputation for being associated with homosexual pornography. Liberty Media Holdings v. Swarm Sharing Hash File, 821 F. Supp. 2d 444, 453 (D. Mass. 2011). “The Court acknowledge[d] that publicly identifying an individual as a homosexual may fall within the recognized exceptions to the general proposition that all parties to a lawsuit be named in the pleadings.”  Id. at 453 n.8.  Though the Court stated that the 38 defendants only risked embarrassment and did not allow the defendants to use pseudonyms, it also stated that it would allow individual arguments if any defendants felt their circumstances warranted anonymity.  Id. 

A Massachusetts court has even allowed anonymity in a suit involving heterosexual—not homosexual—intercourse. In Doe v. Moe, both the plaintiff and the defendant proceeded using pseudonyms in a civil suit arising out of a penile injury incurred during consensual heterosexual intercourse.  63 Mass. App. Ct. 516, 516 & nn.1-2, 518 (2005).

While John has been in two heterosexual marriages, and self-identifies as a heterosexual, this action shows his struggles with homosexuality, including the instances where he engaged in sexual activity with other males, such as Defendant. Doe Depo. at 10:10-11, 25:14-15, 79:6-7, 117:16-22, 133:5-7, 161:24-162:14. Defendant’s sexualization of their client-counselor relationship will be a major focus of this action, so John cannot use his legal name without sacrificing his constitutionally protected privacy interest in any homosexual activities.  John keeps his struggles with his sexuality from most people, including some of his own family members.  Id. at 101:19-103:2.  Further, based on Doe v. Moe, John should be allowed to maintain his pseudonym because this action involves sexual activity.  63 Mass. App. Ct. at 516 & nn.1-2, 518.  John’s case surpasses the minimum requirements for proceeding under a pseudonym based on a privacy interest.  Allowing him to continue this action as John Doe is essential for preserving his privacy. 

C. John did not violate Rule 10(a) of the Massachusetts Rules of Civil Procedure because case law permits plaintiffs to proceed with pseudonyms despite Rule 10(a). 

Rule 10(a) of the Massachusetts Rules of Civil Procedure states in relevant part, “In the complaint the title of the action shall include the names of all the parties, but in other pleadings it is sufficient to state the name of the first party on each side with an appropriate indication of other parties.”  While Defendant correctly cited a broad rule which gives the Court discretion to dismiss actions for failure to follow the rules of civil procedure,
 Defendant did not provide any instance where a court exercised such discretion based on the use of a pseudonym.  Also, Defendant described the procedure in Globe Newspaper Co. v. Clerk of Suffolk County Superior Court to obtain a pseudonym, but failed to provide statutes or court rules which explicitly state the process for obtaining pseudonyms.  No. 01-5588-F, 2002 Mass. Super. LEXIS 6, at *21-22 (Mass. Super. Ct. Feb. 4, 2002); see generally Defendants Memorandum in Support of Defendant’s Motion to Substitute Plaintiff’s Legal Name for “John Doe.”
The purpose of Rule 10(a) “is to apprise parties of who their opponents are and to protect the public’s legitimate interest in knowing the facts at issue in court proceedings.”  Doe v. Shakur, 164 F.R.D. 359, 360 (S.D.N.Y. 1996) (citations omitted);  Doe v. Rostker, 189 F.R.D. 158, 160 (N.D. Cal. 1981).  Courts across the country have considered the name requirement of Federal Rule of Civil Procedure 10(a) (the parallel federal rule to the rule at issue here) and held that pseudonyms do not violate this rule.
  Doe v. Megless, 654 F.3d 404, 408 (3rd Cir. 2011) (“While not expressly permitted under Federal Rule of Civil Procedure 10(a), in exceptional cases courts have allowed a party to proceed anonymously.”);  Dotson v. Bravo, 321 F.3d 663, 668 n.4 (7th Cir. 2003) (“We note that Rule 10(a) of the Federal Rules of Civil Procedure mandates that every pleading ‘‘shall include the names of all the parties.’’ FED. R. CIV. P. 10(a) (2002).  In rare instances will we allow parties to proceed under false names . . . .”);  Coe v. U.S. District Court, 676 F.2d 411, 415 (10th Cir. 1982) (“There is no provision of the Federal Rules of Civil Procedure for suit against person under fictitious names, and there are likewise no provisions for anonymous plaintiffs.”);  Doe v. Stegall, 653 F.2d 180, 185 (5th Cir. 1981) (“The assurance of fairness preserved by public presence at trial is not lost when one party’s cause is pursued under a fictitious name.”);  Doe v. Indiana Black Expo, Inc., 923 F.Supp. 137, 139 (S.D.Ind. 1996) (discussing the requirement of Rule 10(a), but stating in certain instances pseudonyms are permissible);  Shakur, 164 F.R.D. at 360 (stating the requirements of Rule 10(a) and acknowledging the exception exist allowing for a fictitious name). 

Outside of Massachusetts, courts only dismiss actions when plaintiffs ignore court orders requiring them to substitute their legal names, even if they are applying a rule identical to Massachusetts Rule of Civil Procedure 10(a).  See English v. Cowell, 10 F.3d 434, 436 (7th Cir. 1993) (noting that the defendants were neither confused nor prejudiced by the plaintiff’s name change);  Doe v. Frank, 951 F.2d 320, 322 (11th Cir. 1992) (noting that the district court intended to dismiss the action if the plaintiff failed to provide his legal name);  Whalen v. U.S., 80 Fed. Cl. 685, 693 (2008) (denying a motion to dismiss in part and requesting additional information from plaintiffs, with the possibility that some plaintiffs may proceed anonymously).  Doe v. North Carolina Cent. Univ., No. 1:98CV01095, 1999 U.S. Dist. LEXIS 9804, at *15 (M.D.N.C. Apr. 15, 1999) (prohibiting the plaintiff from proceeding under a pseudonym, but denying the defendant’s motion to dismiss because the plaintiff gave “sufficient identifying information” for discovery);  Doe v. Heitler, 26 P.3d 539, 540, 546 (Colo. App. 2001) (reversing the denial of the plaintiff’s motion to amend his complaint to allow him to proceed under his legal name because the court would not allow the plaintiff to proceed with a pseudonym);  Yoe, 2010 Del. Super. LEXIS 628, at *1, 8 (denying motions asking the Court to compel the plaintiff, a victim of sexual abuse, to proceed under his legal name or dismiss the action).

As in the cited cases, Defendant has not been prejudiced because of John’s pseudonym.  Defendant knows the true identity of John, received interrogatory answers from him, and deposed him.  See generally Doe Identifying Data, Doe’s Interrogatory Answers, Doe Depo.  John’s pseudonym fulfilled the requirement of Rule 10(a) because John qualified for two exceptions permitting anonymity. The pseudonym prevented the public from identifying him as a victim of sexual abuse, and protected his privacy interests related to homosexuality; courts recognize both of these as permissible reasons to use a pseudonym in place of a legal name. See supra Part III.A-B.  A pseudonym is warranted to protect John’s anonymity, and if the Court finds otherwise, dismissal is inappropriate. 

IV. CONCLUSION

For all of the reasons set forth in this Opposition, the Plaintiff respectfully suggests that the defendant’s motion ought to be denied.
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� For instance, in the Sixth Circuit, courts consider: 


(1) whether the plaintiffs seeking anonymity are suing to challenge governmental activity; (2) whether prosecution of the suit will compel the plaintiffs to disclose information "of the utmost intimacy"; (3) whether the litigation compels plaintiffs to disclose an intention to violate the law, thereby risking criminal prosecution; and (4) whether the plaintiffs are children. 


Doe v. Porter, 370 F.3d 558, 560 (6th Cir. 2004). Courts in the Second Circuit weigh “the plaintiff’s need for anonymity” and the “interests of full disclosure. Sealed Plaintiff v. Sealed Defendant #1, 537 F.3d 185, 189 (2d Cir. 2008). A non-exhaustive list of relevant factors include: 


(1) whether the litigation involves matters that are highly sensitive and [of a] personal nature; (2) whether identification poses a risk of retaliatory physical or mental harm to the . . . party [seeking to proceed anonymously] or even more critically, to innocent non-parties; (3) whether identification presents other harms and the likely severity of those harms; (4) whether the plaintiff is particularly vulnerable to the possible harms of disclosure; (5) whether the suit is challenging the actions of the government or that of private parties; (6) whether the defendant is prejudiced by allowing the plaintiff to press his claims anonymously, whether the nature of that prejudice (if any) differs at any particular stage of the litigation, and whether any prejudice can be mitigated by the district court; (7) whether the plaintiff's identity has thus far been kept confidential; (8) whether the public's interest in the litigation is furthered by requiring the plaintiff to disclose his identity; (9) whether, because of the purely legal nature of the issues presented or otherwise, there is an atypically weak public interest in knowing the litigants' identities; and (10) whether there are any alternative mechanisms for protecting the confidentiality of the plaintiff. 


Id. at 189-90 (citations and quotations omitted).





� The Court addressed the use of a pseudonym in Singer v. Rosenkranz, but the Court held previous use of a pseudonym does not entitle a litigant to future use of a pseudonym and whether a litigant may suffer “economic harm or mere embarrassment” does not warrant the use of a pseudonym. 453 Mass. 1012, 1013-14 (2009). The Court did not provide a rule, test, or standard applicable to all cases where a litigant may seek a pseudonym. See generally id. 





� While “confidential financial and medical information does not suffice to overcome the presumption in favor of public proceedings,” John’s medical records establish that he was a victim of childhood sexual abuse. Singer v. Rosenkranz, 453 Mass. 1012, 1014 (2009); see Doe Depo at 94:10-17, 95:3-17. As a victim, John will suffer more than the “[e]conomic harm or mere embarrassment” the Court referenced when it decided Singer. Id. (citing Doe v. Bell Atl. Business Sys. Servs., Inc., 162 F.R.D. 418, 420 (D. Mass. 1995)). Further, the plaintiff in Singer did not allege that the medical records revealed a disease or condition for the Court to determine whether her particular case warranted anonymity. See generally id.





� § 24C provides for withholding the names of victims of certain sexual offenses from court and police records. Plaintiff comes within these provisions.  See, e.g., G.L. c. 265, §§ 13B, 13B½, 22, 22A, 22B, 23, 24B.





� Doe v. Harbor Schs., Inc. is the same action as Doe v. Commonwealth. The plaintiff’s claim against the Commonwealth was dismissed, leaving Harbor Schools as the cited defendant. Doe v. Harbor Schs., Inc., 446 Mass. 245, 246 n.3 (2006).





� “On motion of the defendant, with notice, the court may, in its discretion, dismiss any action for failure of the plaintiff to prosecute or to comply with these rules or any order of court.” Mass. R. Civ. P. 41(b)(2).  





� One legal scholar, evaluating the language of Rule 10(a), observed that “[t]he pseudonym is the party's name, albeit not his given one, and seems to fulfill Rule 10(a).” Donald P. Balla, John Doe Is Alive and Well: Designing Pseudonym Use in American Courts, 63 Ark. L. Rev. 691, 693 (2010). Under this reasoning, John’s pseudonym fulfills the requirements of Rule 10(a).
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