A.  SEQ CHAPTER \h \r 1The majority rule is that consent or contributory negligence is not a defense to a tort action based upon statutory rape.

1.
Consent is not a defense where conduct has been criminalized to                                                 protect a certain class of persons.

Generally, consent is effective to bar recovery in a tort action even though the conduct involved amounted to a crime.  Restatement (Second) of Torts, § 892C(1).  In some tort actions, the absence of consent is an element of the cause of action.  See, e.g., Redding v. Shelton’s Harley Davidson, Inc., 139 N.C. App. 816, 534 S.E.2d 656 (2000)(battery).  Likewise, the defense of contributory negligence is generally  available to a defendant in an action alleging the violation of a statute or negligence per se.  Brower v. Robert Chappell and Associates, Inc., 74 N.C. App. 317, 320, 328 S.E.2d 45, 47 (1985).


Special rules have been created, however, where the conduct that is made criminal is designed to protect a special class of persons irrespective of their consent.  In that specific situation, consent of the victim is not effective to bar a tort action.  Restatement (Second) of Torts, § 892C(2), § 61.


The general rule that consent of the victim is effective to bar recovery in a tort action based upon criminal conduct is founded on two general concepts: First, that the public interest is sufficiently protected by the criminal prosecution and does not demand that the victim receive compensation and, second, that the plaintiff by his consent has “participated in or at least encouraged, the commission of a crime and so is himself at fault and acting contrary to the policy of the law concerning the very matter of which he complains, so that he has little standing before the court from which he seeks redress.”  Restatement (Second) of Torts, § 892C, cmt. b.  


Where an act is made criminal for the protection of a certain class, however, the assumptions  underlying the general rule are not relevant.  The exception to this general rule as set forth in subsection (2) of § 892C of the Restatement (Second) of Torts arises “when it is made a crime to inflict a particular conduct upon a certain class of persons, and the purpose of the legislation is found to be to protect those persons against the conduct, irrespective of their consent.”  Comment (d) to § 892C analogizes this exception to cases under federal antitrust law holding that the damage remedy is nevertheless available to a party who participated in a prohibited contract despite consent, “in order to maintain ‘the usefulness of the private action as a bulwark of antitrust enforcement.’” Id., cmt. (d) and cases cited therein.


In the situations contemplated by § 892C(2), the Restatement notes that there is often a “significant inequality” between the perpetrator and the victim.  Accordingly, a legislative purpose to protect the plaintiff in spite of his or her consent “will ordinarily be found when it is apparent that the statute is intended for the protection of a class of persons who, by reason of their immaturity, inexperience or lack of judgment, are unable to protect themselves against the conduct to which they are likely to consent.”  Id., cmt. (e) and cases cited therein.   Whether consent may be a defense to conduct amounting to a violation of a statute depends, then, upon an analysis of the underlying purpose of the statute or statutes violated.

2.  A majority of courts have held that consent is not a defense to a civil action based upon statutory rape.


Generally “statutory rape” refers to sexual intercourse with a child below a certain age, which itself supplies the proof of nonconsent of the victim.  These statutes represent a legislative judgment that children below a certain age are unable to give valid consent and so any apparent consent is unimportant. Anthony, 351 N.C. at 617, 528 S.E.2d at 324 (citations omitted).  The perpetrator’s ignorance of the victim’s age and the victim’s willing participation are not defenses, and not relevant.


In this context, and consistent with § 892C(2) of the Restatement (Second) of Torts and cases cited therein, most courts that have addressed the issue of whether consent or contributory negligence may be allowed as a defense to a tort action arising out of the statutory rape have excluded such defense.1   Courts addressing this issue in negligent hiring and supervision cases have followed the majority rule not only with respect to the perpetrator, but also with respect to his supervisors and employers.  See, e.g., Doe v. Greenville Hospital System, 323 S.C. 33, 448 S.E.2d 554 (1994); Wilson v. Tobiassen, 97 Or. App. 527, 777 P.2d 1379 (1989).


Generally, these decisions recognize the legislative determination that a child below a certain age is incapable of consenting to sexual activity and hold that this policy applies in both the criminal and civil context.  Id.  See also, e.g., Bishop v. Liston, 112 Neb. at 563, 199 N.W. at 827. The Supreme Court of Oregon explained in Hough v. Iderhoff:

It is said that the law has determined that a female child under the age denominated as incapable of assenting it is as though she had no mind upon the subject, no volition or sufficient discretion to give her consent to an act which is palpably wrong both in morals and in law.  In other words, the law makes it just as much a wrong against a female infant to violate her person as a forcible ravishment against an adult female.  It is a legal wrong as well as a moral one, and we can discover no reason why the perpetrator of the act should not be required to respond in damages in fully in the one case as in the other.

69 Or. at 570-71, 139 P. at 932.


These courts recognize the public policy expressed in the criminalization of sexual activity with children.  To permit the defense of consent in a civil context while denying it in the criminal context would undermine the purpose and rationale behind the legislative judgment that consent is irrelevant.  To thwart the operation of that policy in the civil context is to undermine and erode the protection of our children.
‘
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