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I. INTRODUCTION

Defendants have filed a Motion to sanction Plaintiff’s counsel and to remove him as Plaintiff’s representative in this case.  The Motion is just another event in a long series of attempts over decades to intimidate victims, deprive them of their legal rights and force their silence.  For the reasons which follow, Defendant’s Motion should be denied. Furthermore, Plaintiff now brings his own Motion under R.C. 2323.51 to sanction defense counsel for a series of frivolous conduct designed merely to harass Plaintiff and his counsel.  
II. TIMELINE OF EVENTS.


Defendants’ Motion takes bits and pieces of perceived “facts” and attempts to paint a picture for the Court of willful violation of a protective order.  However, when the real facts are considered in context, the Defendants’ picture becomes only an optical illusion.


As Defendants admit, this case has been moving in virtual parallel with a case in Greene County Common Pleas Court, Doe vs. Archdiocese of Cincinnati, Case No. 2004-CV-211. In that case, Judge Campbell overruled Defendants’ Motion to Dismiss on the same day that this Court overruled an identical Motion to Dismiss. Discovery requests were served in that case on May 10, 2004. Just as in this case, Defendants refused to produce even non-confidential documents in the Greene County case until a protective order was in place, and refused to negotiate the terms of the order, demanding that their proposal be accepted unmodified. Plaintiff filed a Motion to Compel September 2, 2004. On October 11, 2004, the Greene County Magistrate held a hearing in open court, attended by media representatives, in which he threatened to sanction defense counsel if they did not produce the requested documents within 30 days. (Exhibits A and B). On October 18, 2004, the Magistrate entered another Order requiring Defendants to redact names from the documents prior to production. (Exhibit C). On October 20, 2004, this Court entered its Decision granting the Protective Order sought by the Archdiocese.  

Meanwhile, on October 6 and 7, 2004, Plaintiff’s counsel reviewed documents in conjunction with the so-called Victims Compensation Fund.  There were no restrictions on the review of those documents, other than an informal, unwritten agreement with the administrator of the fund that Plaintiff’s counsel would not be permitted to copy any documents.  Plaintiff’s counsel therefore took copious notes of the documents and created a summary of their contents.  The following week, dozens of victims represented by Plaintiff’s counsel in Hamilton County Common Pleas Court cases filed Motions for Relief from Judgment on the grounds of fraudulent concealment. The Motions attached the summary of the reviewed documents, which became public record.  In those Motions, a representative copy which is attached hereto as Exhibit D, the Plaintiffs promised to supplement the Motions with the actual documents once they were obtained through discovery in one of the other cases.  Defendants were served with all of those Motions and certainly were aware that those Courts were awaiting the documents.

III. THE SUBJECT DOCUMENTS ARE PUBLIC RECORD

Two weeks before this Court entered its Decision granting the Protective Order, Plaintiff’s counsel reviewed the documents which Defendants now claim to be confidential (hereinafter “the subject documents”). No restrictions were placed on Plaintiff’s counsel’s review of the documents in early October other than a prohibition from making copies. One week before this Court’s Decision, a summary of the documents was filed in many courts with specific quotes and identifying the authors of the documents. Defendants have not and cannot claim that the summary was in violation of any court order. 

Shortly after the subject documents were obtained by the media from Plaintiff’s counsel’s various court filings, Dan Andriacco, the full-time spokesman of the Archdiocese (hereinafter “Propaganda Minister”), was widely quoted as saying there is nothing new about these documents as they have long been “public record.” (Exhibits E and F). Thus, while defense counsel are harassing Plaintiff with a motion for sanctions, their own client is acknowledging that the documents were already published.   


Defendants simply cannot state in good faith that media may not print information from court filings. With only one exception, reporters obtained the documents in conjunction with court filings. Tom Beyerlein of the Dayton Daily News and Jana Katsuyama of Channel 2 had asked Plaintiff’s counsel in early October for copies of the documents referenced in the summary filed with the courts in October.  On January 17, 2004, the day that the recent court filings were prepared for submission, Plaintiff’s counsel emailed copies of the Court filings (containing the documents as an attachment) to Beyerlein and Katsuyama.  In Beyerlein’s story on January 19, 2004 he specifically indicates that the documents were filed with the Court.  (Exhibit G). 

The one exception is Laure Quinlivan of Channel 9 in Cincinnati.  She obtained copies of the redacted, non-confidential documents from two clients of Plaintiff’s counsel.  Yet Quinlivan did not do any story until after the documents were filed with the courts, and she also specifically referenced the court filings in her story (attached as Exhibit 7 to Defendant’s Motion).  


There certainly can be no violation of this Court’s Protective Order when the subject documents are public record and were obtained by media through legitimate court filings. 
IV. THE PRODUCTION AND USE OF THE DOCUMENTS HAS NOTHING TO DO WITH THIS COURT
Defendants claim that the subject documents were produced subject only to the Darke County Protective Order.  Defendants want to entirely ignore the Greene County proceedings and render the Orders in that Court totally meaningless. The Montgomery County Court filing, which Defendants have filed under seal for some reason as Exhibit 3 to their Motion, specifically states that the documents attached to it were obtained through the Greene County proceedings and were redacted to comply with the Greene County orders. 

Defendants failed to meet the guidelines for the Greene County production of documents, and were precariously close to being sanctioned.  The Greene County Order required redaction of all names in any confidential documents, a task which defense counsel indicated to Plaintiff’s counsel would be extremely burdensome. Finally, under the pressure of time, defense counsel asked whether Plaintiff’s counsel would agree to receiving all of the documents unredacted.  In the spirit of cooperation, and to expedite the production, Plaintiff’s counsel agreed to accept the unredacted documents, realizing that any documents which the Greene County plaintiff sought to use could be redacted to conform with the Greene County Order.  

Plaintiff’s counsel is admittedly a slow learner.  Despite the repeated stonewalling by the Defendants of the production of documents, Plaintiff’s counsel produced his client for deposition in this case and answered all interrogatories and document requests propounded by Defendants.  Then, much to the astonishment of Plaintiff’s counsel, Defendants filed a Motion to Stay Discovery, seeking to have this Court grant them summary judgment based solely on the one-sided discovery conducted by Defendants.  Rather than learning from that dirty trick not to trust defense counsel, Plaintiff’s counsel once again gave defense counsel the benefit of the doubt and granted the favor of agreeing to accept the unredacted documents to assist defense counsel in avoiding sanctions.  It is a very sad commentary on the state of the legal profession when attorneys can no longer trust their counterparts to act professionally and forthrightly.  By tricking Plaintiff’s counsel into accepting the unredacted documents, Defendants have essentially manipulated this situation where they claim that the Darke County Order governs all handling of the documents.  
V. PLAINTIFF’S COUNSEL HAS NOT ATTEMPTED TO POISON THE JURY POOL

Defense counsel have once again attempted to threaten and intimidate Plaintiff’s counsel by claiming a violation of ethical guidelines prohibiting certain statements to media. On a previous occasion of similar attempted intimidation, Plaintiff’s counsel demanded that defense counsel file a bar complaint if they truly believed their allegations.  (Exhibit H).  Defense counsel have not done so, exposing the true motivation behind their allegations.

The subject documents expose the fraud of the Archdiocese continuing even today, as the Propaganda Minister and other Archdiocesan representatives continue to mislead the public about the crimes perpetrated upon children.  The story by Laure Quinlivan ties the lead defense counsel into the misrepresentations.  The filing of the personal attack on Plaintiff’s counsel, in the form of a Motion for Sanctions, appears to be an angry retaliation for the media reports exposing the fraud.  


Defendants’ assertion that Plaintiff’s counsel controls the media is absurd. Defendants would have the Court believe that Plaintiff’s counsel is a master puppeteer, dictating to the media what to report and when to report it. The media have a great deal of hunger for this story of the coverup and concealment of crimes against children.  The Archdiocese of Cincinnati is the only diocese in the United States to have been convicted of crimes relating to the failure to report the sexual abuse of children.  The Cincinnati Enquirer selected the allegations against the Archdiocese as the number one news story for the entire year of 2003.  Plaintiff’s counsel can neither encourage nor prevent media coverage of this story.  It will live on or die regardless of the actions or inaction of Plaintiff’s counsel.  


There are several clear indications of the absurdity of Defendants’ arguments.  First, they state in their Memorandum that Plaintiff’s counsel “readily concedes to violating the protective order.”  (Memorandum at 5).  They cite the email exchange attached as Exhibit 6 to their Memorandum as the source of this conclusion.  Plaintiff’s counsel encourages the Court to read the entirety of the email exchange.  Nothing can be further from the truth to suggest that Plaintiff’s counsel admits any violation of any protective order.  Second, Defendants have previously filed with the Court an index of articles in which Plaintiff’s counsel was quoted.  Yet, in virtually every one of those same articles, the Propaganda Minister or some other representative of Defendants is quoted as well.  Plaintiff could easily produce dozens of articles published since early 2002 on the topic of the Archdiocese’s misconduct in which the Propoganda Minister is quoted and Plaintiff’s counsel is not. Defendants want the Court to believe that Plaintiff’s counsel is poisoning the jury pool, while the Propaganda Minister (whose comments are frequently fraudulently misleading) has some noble purpose.
VI. MOTION FOR R.C. 2323.51 SANCTIONS


Defendants have now demonstrated a clear intent to harass and intimidate Plaintiff and his counsel at every opportunity. They refused to even negotiate the terms of a Protective Order, demanding adherence to their proposal in its entirety. They stonewalled discovery requested by Plaintiff, while Plaintiff was fully cooperating with defense requests. They then requested a stay of discovery and sought a dismissal of the action for a second time. They accused Plaintiff’s counsel of unethical statements to the media. Now they have again sought to intimidate Plaintiff’s counsel with allegations of unethical conduct, while the media are exposing the misrepresentations of defense counsel. Many depositions are scheduled for the first half of February and Defendants are obviously attempting to divert Plaintiff’s energies away from preparation for those depositions. Enough is enough. Plaintiff hereby moves for sanctions against Defendants in the form of an award of attorney fees for the time spent pursuing the Motion to Compel, opposing the Motion for Summary Judgment, and responding to this Motion and the previous allegations of unethical behavior.  

VII. CONCLUSION

Plaintiff’s counsel refuses to be intimidated or bullied.  The Archdiocese has been successful in keeping its thumb on victims for decades.  Their success ended in 2002.  Victims will now keep their thumb on the Archdiocese until the full truth is exposed and the wrongdoers are held accountable.
Defendants’ Motion should be denied and Plaintiff’s Motion should be granted.
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