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OBTAINING INSURANCE COVERAGE FOR VICTIMS OF CRIME


As NCVBA members representing victims of crime, we have come to understand crime victims’ rights in the criminal and civil justice systems and become experienced in nuanced concepts of tort law.  However, we often overlook or fail to appreciate a third, necessary component of our representation: the ability to interpret insurance policies and successfully litigate insurance coverage issues.  Simply put, crime victims deserve compensation. This, in turn, obligates us to understand insurance law.  If you represent a victim in a civil lawsuit, chances are that you will confront an insurance issue(s).


My colleagues, Rebecca Roe, Stan Marks and I have attempted to share our collective experiences in insurance coverage litigation for crime victims and each address separate policy definitions, coverage sections and exclusions contained within common insurance policies.

I.
Insurance Coverage, Step 1:  Obtain the Insurance Policies

"If you don't know where you are going, you will wind up somewhere else." – Yogi Berra

The first step toward insurance coverage is simply stated, but not so easily executed:  GET THE INSURANCE POLICY.  After all, the absence of coverage means a client considering litigation may go uncompensated. You and your client should know this as early as possible in order to make informed decisions. Because discovery of the policy and insurance-related materials is far from difficult, an early understanding of the availability of coverage is easily achieved.

Specifically, insurance policies and claims positions are discoverable in the pre-trial process. In federal court, for example, Fed. R. Civ. P. 26 requires parties to produce “any insurance agreement under which an insurance business may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for payments made to satisfy the judgment.” Fed. R. Civ. P. 26(a)(1)(A)(iv). This includes the production of coverage denials or correspondence outlining an insurer’s reservations of rights. See, e.g., Cessante v. City of Pontiac, 2009 U.S. Dist. LEXIS 30217 (E.D. Mich. 2009); but see Native American Arts v. Bundy-Howard, 2003 U.S. Dist. LEXIS 4393 (N.D. Ill.), (finding Rule 26(a)(1)(D)'s reference to “any insurance agreement” did not include an insurer's reservation of rights letter).  Discovery rules in most states likewise compel production of information and documents pertaining to insurance coverage.  However, waiting until the discovery process to obtain the insurance policy may be too late, as many states’ laws define the duty to defend by a comparison of the complaint with the terms of the insurance policy.  See, e.g., Newmont USA Ltd. v. Am. Home Assur. Co., 676 F. Supp. 2d 1146 (E.D. Wash. 2009).  Consequently, federal and state discovery rules allow for the gathering of important insurance information.

a. Where/When to Get the Insurance Policy

 Irrespective of the defendant’s likely denial of liability, s/he nevertheless wants insurance coverage for the claims against him/her. Therefore, perhaps the best sources to obtain the insurance policy and declaration page are the insured defendant (criminal defendant or otherwise), his criminal defense lawyer or personal counsel. Similarly, the defendant’s civil defense lawyer should provide such documentation, as his/her client and yours have a similar interest in the availability of adequate coverage. If your request here is met with an objection, defense counsel should be reminded that his/her loyalty is to the client, not the insurance carrier who assigned counsel to defend its insured, and that your client and his/hers are each best served by having you understand and fight for available coverage. 

On that point, I have often explained to hesitant defense counsel that I have two ways to obtain the insurance policy information: (1) voluntarily from the defendant or his counsel; or (2) in discovery, when doing so may be too late for me to take all appropriate steps to ensure that insurance coverage is afforded.  If defense counsel refuses to comply, consider whether the insured defendant may have a claim against appointed counsel for failing to take steps to ensure insurance coverage is available for the claim.   I have successfully explained that providing such information fulfills counsel’s fiduciary obligation to their client.  

In addition, the defendant’s insurance broker is a good source for obtaining the insurance policy. Furthermore, many states require that insurance policy forms be submitted for approval by the state Department of Insurance (for example, the Pennsylvania Insurance Commissioner or New Jersey Department of Banking & Insurance).  In these states, counsel may obtain copies of insurance policies under the Freedom of Information Act or state Right -To -Know laws.  Another excellent source is your fellow trial lawyers.  Request policy forms for the relevant insurance company on list –serves, such as those provided by the National Crime Victim Bar Association or maintained through your local trial lawyers bar association.  Lastly, do not rule out obtaining the insurance policy (or at the least relevant portions) from the defendant’s insurance carrier.  Some insurance companies are reluctant to provide policies, but may issue a denial of coverage or reservation of rights letter to you and/or their insured setting forth relevant policy exclusions or limitations.  I have explained to adjusters that in order for me to advise my client of the likelihood of obtaining insurance coverage, I must know what the coverage provides.  If the insurance carrier refuses to provide this information and all other sources (discussed above) do not provide you with relevant insurance policy information, explain to the adjuster that your only remedy is to file a lawsuit, whereas it may be more efficient for both parties to examine coverage issues now.  In short, if the insurance company has an iron -clad exclusion, they should have no hesitation in providing this information.  

Aside from the many ways to obtain the policy information, counsel should also consider the varying types of available insurance.  For example, the following insurance policies may cover your client’s losses incurred as a result of a crime and each should be considered and reviewed:

· homeowner’s/renter’s insurance

· umbrella/excess insurance

· professional liability insurance (medical professional, legal professional or other professional)

· commercial general liability insurance (CGL)

· dram shop/alcohol service insurance

· director’s and officer’s insurance (D&O)

· automobile insurance (including uninsured (UM) and underinsured (UIM) motorist insurance)

· crime/fidelity insurance (white collar crime/financial crimes)

· errors and omissions insurance (E&O)

· workers’ compensation insurance

· Employment Practices Liability Insurance (EPLI)

II. Step 2: Analyzing Coverage and the Declaratory Judgment Action

a. Miller’s Standard Insurance Policies Annotated

Once the insurance policies are obtained, counsel must conduct research to determine how courts have interpreted the applicable policy language.  Aside from common research tools such as LEXIS and WESTLAW, the NCVBA maintains a website (www.ncvc.org see “members only”/“civil justice database” section) that contains more than 13,000 court opinions affecting crime victims, including insurance coverage decisions.  Another essential resource for conducting legal research on insurance coverage issues is Miller’s Standard Insurance Policies Annotated.
  According to West, Miller’s contains over 150,000 annotations to state and federal cases since 1978 that interpret 93 standard insurance policies and more than 800 endorsements.  Many larger law libraries contain Miller’s within their collection.  Miller’s is arranged by annotating the policy language contained in standard insurance policies, typically published by the Insurance Services Organization (ISO), a private company, and licensed for use by insurance companies.  ISO publishes standard policy and endorsement forms. According to ISO’s website: “ISO monitors legislative, regulatory, and legal developments; and we modify our forms to reflect law changes, new regulations, and court rulings.”  www.iso.com.  Miller’s, in turn, annotates every policy word and phrase with relevant decisions nationwide to assist in policy interpretation.

b.
When, Where and How to Seek Insurance Coverage
“Whoever is first in the field and awaits the coming of the enemy, will be fresh for the fight; whoever is second in the field and has to hasten to battle will arrive exhausted.” 






 -- Sun Tzu, The Art of War

Now that you have the insurance policy or policies, consideration should be given to the early pursuit of a declaratory judgment lawsuit.  Generally, an insured or his counsel will present the claim to his insurance carrier, triggering an investigation of coverage by the insurer followed by acceptance of coverage, rejection of coverage, issuance of a reservation of rights letter and/or a declaratory judgment action.  If the insurance company has denied or reserved its rights to deny coverage, consideration must be given to a declaratory judgment action by the insured or, perhaps, the victim.  In many states, courts hold that the tort victim, a non-party to the insurance agreement, lacks standing to bring a declaratory judgment.  In other states, a victim may pursue a declaratory judgment action as a beneficiary of the insurance contract. If your jurisdiction does not permit the tort victim to bring the action, counsel should consider obtaining an assignment of the insured’s rights or urge the defendant to initiate the declaratory judgment action and join your client. Careful attention should be given to the decisions (state and federal) on the particular insurance coverage issue, as the insurance company is doing the same analysis.  In many cases, federal court interpretation of the same insurance coverage issue might be completely different than the state court’s interpretation.  By instituting the declaratory judgment action first, the victim or defendant-insured may increase the likelihood of a favorable decision in an appropriate forum, rather than reacting to an insurance companies’ declaratory judgment lawsuit often in a less favorable forum.

Further, even if the insured or victim initiates a state court action against the insurance company, the company may remove the action to federal court if diversity jurisdiction exists.  However, under the Declaratory Relief Act, 28 U.S.C.A. § 2201, a federal district court may, but is not required to, exercise its jurisdiction to hear a declaratory judgment action.  Brillhart v. Excess Ins. Co. of America, 316 U.S. 491, 494, (1942); Wilton v. Seven Falls Co., 515 U.S. 277, 282 (1995);  Allstate Ins. Co. v. Seelye, 198 F.Supp. 2d 629 (W.D. Pa. 2002).  The Act affords district courts “unique and substantial discretion in deciding whether to declare the rights of litigants.”  State Auto Ins. v. Summy, 234 F.3d 131, 133 (3d Cir. 2000).  In deciding whether to exercise its discretionary jurisdiction, a trial court should determine: “whether the judgment 'will serve a useful purpose in clarifying and settling the legal relationships in issue' and whether it 'will terminate and afford relief from the uncertainty, insecurity, and controversy giving rise to the proceeding.'“  Brotherhood Mutual Ins. Co. v. United Apostolic Lighthouse, Inc., 200 F.Supp.2d 689, 692 (E.D. Ky. 2002)(citing Grand Trunk W. R.R. Co. v. Consol. Rail Corp., 746 F.2d 323, 326 (6th Cir.1984) (quoting E. Borchard, Declaratory Judgments 299 (2d ed. 1941))). Courts should consider the following factors:


(1) whether the declaratory action would settle the controversy;

(2) whether the declaratory action would serve a useful purpose in clarifying the legal relations in issue;

(3) whether the declaratory remedy is being used merely for the purpose of 'procedural fencing' or 'to provide an arena for a race for res judicata;'

(4) whether the use of a declaratory action would increase friction between our
federal and state courts and improperly encroach on state jurisdiction; and

(5) whether there is an alternative remedy which is better or more effective.


Borchard, Declaratory Judgements 299 (2d ed. 1941) (citing, Aetna Cas. & Sur. Co. v. Sunshine Corp., 74 F.3d 685, 687 (6th Cir. 1996)); Mitcheson v. Harris, 955 F.2d 235 (4th Cir. 1992).  In addressing an insurance company’s action for declaratory relief, the Third Circuit Court of Appeals has held that “the desire of insurance companies and their insureds to receive declarations in federal court on matters of purely state law has no special call on the federal forum.”  State Auto Ins. v. Summy. , 234 F.3d at 136. Thus, in seeking an insurance coverage determination by way of a declaratory judgment action, it is often prudent to strike first by instituting the declaratory judgment action.  The moral here: be “first in the field”.

c.
Duty to Defend vs. Duty to Indemnify

“It ain’t over ‘til it’s over.” – Yogi Berra
In most states, the duty to defend is broader than the duty to indemnify. See e.g., Weyerhaeuser Co. v. Commercial Union Ins. Co., 15 P.3d 115 (2000) (en banc); accord Seaboard Sur. Co. v. Gillette Co., 476 N.E.2d 272, 275 (1984). In deciding whether the complaint “states a claim against the insured to which the policy potentially applies, the court takes the allegations of the complaint as controlling.”  Pacific Indem. Co. v. Linn, 766 F.2d 754, 766 (3d Cir. 1985). For example, in New York, the duty to defend is triggered "when the 'four corners of the complaint' filed against the insured suggest the reasonable possibility of coverage." Fitzpatrick v. American Honda Motor Co., 575 N.E.2d 90 (1991) (noting that New York courts "have refused to permit insurers to look beyond the complaint's allegations to avoid their obligation to defend and have held that the duty to defend exists '[i]f the complaint contains any facts or allegations which bring the claim even potentially within the protection purchased.'").

Conversely, the duty to indemnify is generally narrower than the duty to defend. In many states, the duty to indemnify must await the outcome of a court’s liability determination.  For example, in Pennsylvania, courts deem it premature to rule on indemnity before determining whether the insured is liable under the terms of the policy and the facts of the case.  Unionamerica Ins. Co. v. J.B. Johnson, 806 A.2d 431 (Pa. Super. Ct. 2002).  “The duty to indemnify arises only if, after trial on the third-party claim, it is determined that the loss suffered is covered by the terms of the policy.”  Id. at 434 (emphasis added); Nationwide Mut. Fire. Co. v. McNulty, 1997 U.S.Dist. LEXIS 20979, at *5 (E.D. Pa. 1997) (“The indemnification issue . . . requires resolution of the merits of the underlying dispute.”); Capano Mgmt. Co. v. Transcon. Ins Co., 78 F.Supp.2d 320 (D. Del. 1999) (issue of insurer’s duty to indemnify was premature at summary judgment stage where court held that insurer had duty to defend and underlying action was not yet resolved).  The determination regarding indemnification must await until a determination that the insured is liable for damages. See, e.g., Home Ins. Co. v. Law Offices of Jonathan DeYoung, 107 F.Supp.2d 647, 650 (E.D. Pa. 2000). There must be a resolution of the underlying lawsuit before a duty to indemnify can be made. See, e.g., C.H. Heist Caribe Corp. v. American Home Assur. Co., 640 F.2d 479, 483 (3d Cir. 1981).
Taken together, establishing a duty to indemnify requires that we pursue to trial those theories that fit within the insurance coverage. When the insurance carrier seeks summary judgment on the duty to defend and indemnify, argue that the duty to indemnify cannot be determined until the outcome of the tort action.  Request that the court deny the summary judgment motion on the duty to indemnify or stay the action pending the outcome of the tort action.

III.
Policy Definitions
“Say what you mean and mean what you say.” 

                 -- Lewis Carroll, Alice in Wonderland


All of an insurance policy’s language is important; just as important as the language contained within the plaintiff’s complaint.  In crime victim cases, however, particular attention should be paid to the following policy definitions contained in every policy and which are often relied upon by the insurance company seeking to deny coverage or by the insured in seeking to obtain coverage.  Additionally, some policies contain different definition sections applicable to different parts of the policy.  Therefore, if the same terms are defined in different parts of the same policy, compare the definition contained in each part.  The comparison may support an interpretation in favor of coverage. 
Insurance policy forms, like many wines, are better with age.  Notably, the older the policy form, the more likely there exists broader coverage obligations.  Therefore, where the tort extends over longer periods (such as is seen in some sexual abuse cases), ask for all applicable policy periods or look to see if acts might have occurred during the period covered by an older policy(ies). 
a.
Definitions of “personal injury” vs. “bodily injury” 

One important distinction is the varying definitions for “personal injury” and “bodily injury” contained within the insurance policy.  While the term “bodily injury” typically refers to purely physical injury, some policies include mental or emotional injuries within the definition, while others do not.   An example of a more expansive definition of “bodily injury” is one that covers “physical harm, sickness or disease, including mental anguish, care, loss of services, or resulting death.” However, some policies exclude coverage for purely emotional injuries by declaring that “"Bodily injury" means bodily harm, sickness or disease including required care, loss of services and death that results.” 

Aside from a policy’s literal language, some courts interpret “bodily injury” to exclude emotional injury.  Thus, for crime victim-plaintiffs who suffer what appear on the surface to be purely emotional injuries, these definitions must be closely examined to ensure that emotional injuries are covered or not excluded. If the policy does not cover emotional injuries, it may become all the more important to explore and demonstrate the extent of physical injuries (even the slightest) sustained by the plaintiff to ensure that coverage exists. 

To demonstrate the importance of a careful reading of the policy, even policies issued by the same company to the same insured may vary their definitions for the same terms.  One such example of a definition for “personal injury” from a homeowner’s policy is:

“personal injury” means injury arising out of:

a. libel, slander or defamation of character;

b. false arrest, wrongful detention or imprisonment, malicious prosecution, racial or religious discrimination, wrongful entry or eviction, invasion of privacy, or humiliation caused by any of these.


At the same time, the umbrella/excess policy issued by the same insurance carrier to the same insured contains a slightly different definition that would include “mental anguish” injuries arguably not included in the underlying homeowner’s policy’s definitions.

“personal injury” means:

1. bodily injury;

2. libel, slander or defamation of character;

3. false arrest, wrongful detention or imprisonment, malicious prosecution, racial or religious discrimination, wrongful entry or eviction, invasion of privacy, or humiliation caused by any of these.

b.
Definition of “occurrence” and multiple occurrence arguments

A common insurance policy definition for “occurrence” is “an accident, including continuous or repeated exposure to substantially the same general harmful conditions.”  However, there exist varying rules developed in different states defining when multiple occurrences (and therefore multiple policies) are triggered.
c.
Joint obligations vs.  Several obligations 
A recurring issue in insurance coverage litigation involving criminal acts is whether the criminal or intentional acts of one insured under the policy will serve to deny coverage for the negligent co-insured.  For example, if an insured has committed acts of sexual abuse (which is intentional or considered intentional applying the “inferred intent rule”) will his spouse be denied coverage because of the intentional acts?  The determination of coverage turns largely on the language of the policy.  Gen. Accident Ins. Co. v. Allen, 708 A.2d 828, 832 (Pa. Super. Ct. 1998) ("Whether the intentional acts of a co-insured will defeat an 'innocent' co-insured's ability to collect or be indemnified under a policy has, for the most part, turned upon the exclusionary language used in the policy.").  Counsel must generally examine two policy provisions in making this determination: (1) the specific language of the “intentional or expected acts” exclusion; and (2) the existence of a “joint obligations” clause or “several obligations” (or “separation of insureds”) clause.  


i.
Intentional Acts/Intentional Injury

A typical intentional acts exclusion may read: 

Intentional Acts - We do not pay for a loss which results from an act committed by or at the direction of any insured and with the intent to cause a loss.

Here, the policy excludes all coverage for losses caused by the intentional act of “any” insured, including coverage for insureds who do not act intentionally.  The use of “any” indicates that policy obligations are “joint”.  

Another example of a typical intentional acts exclusion is:
Expected or Intended Injury

Bodily injury or property damage expected or intended from the standpoint of the insured. This exclusion does not apply to bodily injury resulting from the use of reasonable force to protect persons or property.

This is an older styled exclusion.  Notice that the policy only excludes intentional or expected injuries (not intentional or expected acts as in the exclusion cited above) and even then, only injuries expected or intended “from the standpoint of the insured” are excluded from coverage.  This exclusion is a separation of insured obligations (see below) and even if the policy does not contain a “joint obligations” or “several obligations” clause, this language supports a finding of coverage based upon severability of insureds.  Courts generally have held the intentional acts exclusion which contains the words “the insured” limits the exclusion to exclude liability coverage only for the insured who acted intentionally, yet providing coverage for the “innocent” or “negligent” co-insured.  See Gen. Accident Ins. Co. v. Allen, 692 A.2d 1089 (Pa. 1997).
Yet a third variation found in many policies is an intentional or expected acts exclusion which excludes coverage for intended acts committed by “an insured.”  Courts have split on the interpretation of an insurer’s use of the article “an”.  For example, the Supreme Court of Pennsylvania in Gen. Accident Ins. Co. v. Allen, 708 A.2d 828, 832 (Pa. Super. Ct. 1998) found the phrase "an insured" to be unclear.  Similarly, other courts have embraced this view and found an ambiguity to exist based upon the use of the phrase “an insured” within an intentional acts exclusion.  Worcester Mut. Ins. Co. v. Marnell, 496 N.E.2d 158 (Mass. 1986); Premier Ins. Co. v. Adams, 632 So.2d 1054 (Fla. App. 5th Dist. 1994); Catholic Diocese of Dodge City v. Raymer, 840 P.2d 456 (Kan. 1992); American Nat. Fire. Ins. v. Fournelle Est., 472 N.W.2d 292, 294 (Minn. 1991); Northwestern Nat. Ins. Co. v. Nemetz, 400 N.W.2d 33 (Wis. App. 986).  However, other courts have found that “an” is an indefinite article, similar to “any” and found a joint obligation of insureds to exist by use of this language.  See Allstate Ins. Co. v. Wismann, 2006 U.S. Dist. LEXIS 76509 (E.D. Pa., Oct. 20, 2006); Allstate Ins. Co. v. Foster, 693 F.Supp. 886 (Nev. 1988) and Allstate Ins. Co. v. Freeman, 443 N.W.2d 734 (Mich. 1989).
I have argued against the adoption of “an” insured as constituting a joint obligation of insureds, arguing in part that “an” is an imprecise term capable of multiple uses and meanings in the English language (unlike the articles “any” or “the”).  For example, one use of "an" is as a modifier of singular words that start with a vowel (such as "an apple, "an insurance company" or "an insured", as used in the policy exclusion). According to one definition of "an": "It is used before nouns of the singular number only, and signifies one, or any, but somewhat less emphatically." See http://dictionary.reference.com/browse/an, citing, Merriam-Webster's Collegiate Dictionary, http://www.merriam-webster.com/dictionary/an. Thus, when considered within the context of an insurance policy, one reasonable interpretation is that "an" is used to describe a singular insured ("an" insured) which is more analogous to "the" insured than "any" insured.
ii. Joint Obligations Clause
One example of a joint obligations clause (contained within an intentional act exclusion) is:

Intentional Loss means any loss arising out of any act an "insured" commits or conspires to commit with the intent to cause a loss. In the event of such loss, no "insured" is entitled to coverage, even "insureds" who did not commit or conspire to commit that act causing the loss.
The existence of a joint obligations clause in the policy generally will result in no coverage for the negligent co-insured, whereas a several obligations clause is more likely to result in coverage for the negligent co-insured (of course subject to other limitations and exclusions contained in the policy). If the language of the policy, particularly the exclusionary clause, clearly indicates that the insureds' obligations are joint, then the prohibited acts of one insured bar all others from recovering.  See Dolcy v. Rhode Island Joint Reinsurance Assn., 589 A.2d 313 (R.I. 1991) (holding that a homeowner's policy exclusion for intentional losses committed by "an insured" imposed a joint obligation on co-insureds not to commit arson); Vance v. Pekin Ins. Co., 457 N.W.2d 589 (Iowa 1990)(holding that under a homeowner's policy stating that the policy did not insure for any loss arising out of any acts committed by "an insured," all insureds were barred from recovery if any insured committed the act); Woodhouse v. Farmers Union Mut. Ins. Co., 241 Mont. 69, 785 P.2d 192 (Mont. 1990) (holding that policy exclusion for loss caused by intentional act of "an insured" barred recovery by innocent insured); American Family Mut. Ins. v. Bowser, 779 P.2d 1376 (Cob. 1989) (holding that instruction properly eliminated the possibility of recovery by the wife as innocent co-insured where insured excluded coverage for any loss arising by or at the direction of "any insured").
iii. Severability of Insureds/Separation of Insureds Clause

Conversely, some policies contain a “severability of insureds”/ “separation of insureds” clause which would provide coverage to the “innocent” or negligent insured even where another insured acts intentionally or expecting to cause injury.  The following is a typical clause taken from an ISO form CGL policy (1994):

Separation of Insureds

Except with respect to the Limits of Insurance, and any rights or duties specifically assigned in this Coverage Part to the first Named Insured, this insurance applies:

a. As if each Named Insured were the only Named Insured; and
b. Separately to each insured against whom claim is made or suit is brought.

Another example of a simply worded severability clause is:

This insurance applies separately to each 'insured'. This condition will not increase our limit of liability for any one 'occurrence'.

Where the policy contains a “severability of insureds” or “separation of insureds” clause, courts will more likely provided coverage for the “innocent” or “negligent” insured, irrespective of the intentional or expected acts of a co-insured.
IV.
Common Policy Exclusions

a. Assault and Battery Exclusion (“broad form” and “narrow form”) 

Many liability insurance policies (usually commercial policies) contain some form of “assault and battery” exclusion, which are generally upheld by courts as  being clear and unambiguous.  See Mt. Vernon Fire Ins. Co. v. Creative Hous. Ltd., 668 N.E.2d 404 (1996).  However, there generally are two types of exclusions, one much broader in its scope of exclusion than the other.  Counsel must examine closely the language of the exclusion and consider what is not excluded.  An example of the broader form of the assault and battery exclusion is:

This insurance does not apply to Bodily Injury or Property Damage arising from, due to or caused by assault and/or battery committed by any insured or any employee of any insured.

With this type of narrow exclusion, the exclusion is limited to claims of assault and/or battery committed by an employee of the insured.  However, it would not exclude assault and battery committed by others and arguably would also not effectively exclude negligence by the insured in failing to prevent assault and battery, negligent hiring/retention/training claims as is excluded in the broader form of the assault and battery exclusion (see below).

By comparison, one example of the broader form of the assault and battery exclusion is:

The coverage under this policy does not apply to any claim, suit, cost or expense arising out of assault and/or battery, or out of any act or omission in connection with the prevention or suppression of such acts, whether caused by or at the instigation or direction of any Insured, Insured’s employees, patrons or any other person.  Nor does this insurance apply with respect to any charges or allegations of negligent hiring, training, placement or supervision.  Furthermore, assault and/or battery includes “bodily injury” resulting from the use of reasonable force to protect persons or property….

Another example of an extremely broad form of A&B exclusion is:

Company is under no duty to defend or to indemnify an

insured in any action or proceeding alleging such

damages:

1. Assault and Battery or any act or omission in

connection with the prevention or suppression of

such acts;

2. Harmful or offensive contact between or among

two or more persons;

3. Apprehension of harmful or offensive contact

between or among two or more persons; or

4. Threats by words or deed.

B. This exclusion applies regardless of the degree

of culpability or intent and without regard to:

1. Whether the acts are alleged to be by or at the instruction or at the direction of the insured, his officers,

employees, agents or servants; or by any other person lawfully or otherwise on, at or near the premises owned or occupied by the insured; or by any other person;

2. The alleged failure of the insured or his officers,

employees, agents or servants in the hiring, supervision,

retention or control of any person, whether or not an officer, employee, agent or servant of the insured;

3. The alleged failure of the insured or his officers, employees, agents or servants to attempt or prevent, bar or halt any such conduct.

In order to fall outside the scope of the exclusion, counsel should consider what failures were committed by the defendant that would not fall within the language of the exclusion.  See, e.g., QBE Ins. v. M&S Landis, 915 A.2d 1222 (2007) (claims of “negligent bouncing” covered despite existence of assault and battery and intentional acts exclusions)
It is also possible that the insured defendant has purchased an endorsement or “buy back” of assault and battery coverage of the otherwise excluded claim.  Ask for and examine closely all endorsements issued in conjunction with the policy.  
Still another remedy available to assist your crime victim client is the inclusion of the insured’s assignment of claims against agent or broker for failing to procure appropriate coverage as part of the terms of a settlement.  You may then be in a position to pursue claims against the insurance agent or broker demonstrating the perhaps the most likely loss —that stemming from an assault on the property was not recommended for purchase by the agent or broker.  Rest assured that the broker or agent will have insured himself through his own purchase of errors and omissions (E&O) coverage.  But bear in mind that these claims must be pursued early so as to avoid any statute of limitations bar to the claim.
V.
“Hidden” coverages
a.
False arrest, wrongful detention or imprisonment, malicious prosecution

As outlined above, many policies contain coverage for a separate item of damages described as “personal injury” which vary but typically provide coverage for false arrest, wrongful detention or false imprisonment and/or malicious prosecution, libel, slander, etc..  Counsel should read the policies carefully to look for these coverage areas.  For example an assault or sexual assault may also bring rise to a claim for false imprisonment under traditional common law tort law.  This is especially true where the policy contains no definition of “false imprisonment”.  Look closely at the facts in your case to see if a claim may be properly stated.  In addition, from time to time, the perpetrator may bring a cross claim or claim in his own right against the victim.  If wrongfully filed or maintained, even though the underlying crime may not be covered, the malicious bringing of a lawsuit against the victim may be covered under the policy.

b. Negligent failure to rescue

Numerous sections of the Restatement (Second) of impose a duty to rescue under certain circumstances.  Other Restatement sections require one to provide help where an actor has placed their victim in a position of peril. Restatement (Second) of Torts § 314A & 322 (Am. Law Inst. 2019).  Finally, Sections 323 & 324 find a legal duty where one voluntarily undertakes a duty. Restatement (Second) of Torts § 323 & 324 (Am. Law Inst. 2019) The violations of these duties are considered negligence, which is covered by the defendants’ insurance policies.  In addition, if the defendant(s) took some steps to help their victim, it may be argued that the defendant’s failure to adequately perform the rescue is negligence, also a covered claim.  Many of these Restatement sections have been recognized by courts across the country as representing controlling negligence law:

· § 314A
“Special Relations Giving Rise to Duty to Aid or Protect”
· § 321 “Duty to Act When Prior Conduct is Found to be Dangerous”
· § 322 “Duty to Aid Another Harmed By Actor's Conduct”

· § 323 "Negligent Performance of Undertaking to Render Services"
· § 324 & 324A “Duty of One Who Takes Charge of Another Who is Helpless”
VI. CONCLUSION

The role of the victim’s attorney in investigating and advocating for insurance coverage for the crime victim clients is crucial and requires proactive steps taken to secure and examine the policy, creativity in review of the facts of the case as compared with the policy language and perseverance throughout the litigation of the tort action and any insurance coverage lawsuit.  Review of other states’ holdings and Millers will be helpful in seeking coverage and in framing the issues in the tort and declaratory judgment actions. 
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� Available at � HYPERLINK "http://west.thomson.com/westlaw/practitioner/insurance/millers" ��http://west.thomson.com/westlaw/practitioner/insurance/millers�.





� For further explanation and an example brief arguing for insurance coverage for negligent rescue in a declaratory judgment action, see “� SEQ CHAPTER \h \r 1��Insurance Coverage for Negligent Rescue” contained in the NCVBA CLE seminar materials from October, 2004, available from the NCVBA.


� Yania v. Bigan, A.2d 343 (1959) (finding no duty and therefore no negligence under Restatement (Second) of Torts, § 314 & 322, because defendant had not placed the plaintiff in the position of peril); Ditullio v. Pizzo, 1991 U.S.Dist. LEXIS 9562, *11-*12 (E.D.Pa. July 11, 1991) (Newcomer, J.) (tortfeasor owes a duty of rescue, pursuant to Restatement (Second) of Torts, Sect. 322, if he/she put plaintiff in a perilous position of helplessness)





