Foster Care Ne ligepce

and Wrongtul Adoption:

A Survey of Civil Remedies

By Elizabeth F. Kuniholm, Esq., and Kim Church, Esq.

( :hild abuse is a disheartening and

intractable problem. Social services

agencies charged with protecting
children are often hobbled by inadequate
resources. Too many agencies are under-
staffed, undertrained, and underfunded,
with limited options for the treatment
and placement of children in their care.
Given these systemic problems, it is
perhaps not surprising that in some cases,
agencies end up harming the very children
they are supposed to protect. Recent class
action lawsuits have exposed appalling
practices—children being abused or
killed in foster homes that were known to
be dangerous; children left in, or returned
to, abusive family situations; children
denied the treatment and services they
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need; children who are themselves
dangerous foisted onto unsuspecting and
unprepared families.

As awareness of this problem grows,
courts are more willing to provide civil
remedies to children and families injured
by the system. This article provides an
overview of potential causes of action
for harm that arises in foster care and
adoption situations.

State Law Claims

State law claims relating to the protection
of children are grounded in the common
law of negligence, fraud, and other tradi-
tional torts, as well as in statutes creating
affirmative duties of protection on the
part of social services agencies. These

duties often find reinforcement in agency
regulations and procedure manuals.
North Carolinas Child Protective
Services Manual, for instance, provides
that when an agency removes a child
from his or her home, “the agency shall
provide safe, nurturing substitute care.”
Such a provision, though it lacks the
force of statutory law, can be persuasive
evidence against an agency that fails to
protect a foster child.

Children Abused in Foster Care

In most jurisdictions, social services
agencies may be liable if they negligently
place children in abusive foster homes or
fail to supervise the placements.” Some
courts have even held that an agency's



duty to protect children in its custody is
non-delegable.’ In Louisiana, the non-
delegable duty has been interpreted to
mean that an agency may be vicariously
liable for abuse inflicted by foster parents.”

Children Abused outside Foster Care

Even children who are not in protective
custody may have claims against social
services agencies that fail to carry out
statutory duties o investigate and
respond to reports of child abuse.’
Because these cases arise outside foster
care and the agency-child relationship is
thus more attenuated, proof requirements
are more rigorous. The plaintff must
establish that the defendant agency owed
the child a special duty of care beyond
whatever duty it owed to the public at
large. Generally, such proof entails:

a statute that mandates agency protection

of a specific class of people;

the agency’s knowledge of danger to

particular persons within thar class;

the plaintiff's reliance on representations

or undertakings by the agency; and

negligence by the agency resulting in an

increased risk of harm rto the plaintiff.®

Injuries Inflicted by Foster Children

A social services agency that negligently
places or leaves a foster child in a setting
in which the child poses a danger to others
may incur liability if the child inflicts
injury. The agency’s liability may extend
to those with whom it has a special rela-
tionship by virtue of the placement,
including foster families” and even, in
some instances, their guests.® Liability
may arise from negligence in the placement
decision itself or from the agency’s failure
to warn the foster family of the danger

posed by the child.

Affirmative Defenses

Agencies sued for their wrongful conduct
in dealing with foster families routinely
attempt to shift the blame for any resulting
injuries to the foster parents. In Moore v.
Nebraska, a social services agency failed
to disclose a foster child’s criminal back-
ground to his foster parents, and the
child molested the parents’ seven-year-
old daughter.” In the family’s action for
damages, the court held that because
the agency had failed to warn the

plaintiffs—first-time foster parents—of the
need for heightened supervision of the
foster child, the parents’ claims were not
barred by contributory negligence or
assumption of risk.

Wrongful Adoption

With foster care, an agency’s duty to
disclose background information is
typically considered part of its general
duty to care for children in its custody.
Sometimes this duty is articulated in the
agency's contracts with its foster parents,
but rarely is it spelled out by stature.
With adoption, on the other hand, where
placements are intended to be permanent,
the duty of disclosure is more specific
and exacting. Most states have enacted
legislation imposing on adoption agencies,
public and private, the duty ro disclose
the social and medical histories of children
being placed for adoption to their
prospective adoprive parents.'” Particular
disclosure requirements vary by state. For
example, in North Carolina disclosure

may be liable to those families for
“wrongful adoption.” Wrongful adoprion
is not a cause of action in itself, but a
term that refers collectively to craditional
causes of action that arise in the adoption
setting. This is a relatively new and still
developing area of law. When first con-
fronted with these cases, courts were
reluctant to impose liability on adoption
agencies for fear of turning the agencies
into insurers of the health of the children
they place."”

In 1986, the Ohio Supreme Court
decided Burr v Board of County
Commissioners, generally cited as the first
wrongful adoption case.” In Burr, the
adoptive parents of a disabled child
sought to recover damages for fraud
against the county welfare agency that
had placed the child. Before the adoprion,
a social worker had told the plaintiffs
that the child was a “nice big, healthy
baby boy” born in a city hospital to an
eightecen-year-old unwed mother who
could not care for him. Years later, after

A social services agency that negligently places or
leaves a foster child in a setting in which the child
poses a danger to others may incur liability if the

child inflicts injury.

must be made in writing, and the docu-
ment must include, in addition to certain
enumerated details,

all reasonably available nonidentifying
information about the health of the
minor, the biological parents, and
other members of the biological
parents’ families that is relevant to
the adoption decision or to the
minor’s health and development.
This . . . shall include each such indi-
vidual's present state of physical and
mental health, health and genetic
histories, and information concerning
any history of emortional, physical,
sexual, or substance abuse."

Adoption agencies that misstate or fail
to disclose relevant background information
about children to their adoptive parents

the boy had suffered a myriad of diseases
and developmental problems, the plaintiffs
obtained his records and learned that he
was in fact the child of mental patients
and that the background information
provided by the agency had been
fabricated. On these facts, the court was
compelled to find for the plaintiffs.
Courts were slower to allow recovery
based on negligent conduct. The first
wrongful adoption case based on negli-
gence was Meracle v. Childrens Service
Society of Wisconsin, in 1989."° In Meracle,
adoptive parents sued an agency for neg-
ligent infliction of emotional distress and
medical expenses after their daughter was
diagnosed with Huntington’s Disease.
A social worker for the agency had
disclosed that the child’s biological
grandfather had the disease, but misin-
formed the plaintiffs about the way the
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disease is passed down, and mistakenly
told them there was no way this child
could develop the discase. The parents’
claim for emotional distress was dismissed
because they had suffered no physical
injury as required under state law.
However, they could recover medical
expenses for their child, including future
expenses, “because of the adoption which
they allege was induced by . . . misrepre-
SN s

In Meracle, liability was predicated on
the defendant’s having voluntarily
assumed the duty of informing the
plaintiffs about their child’s chance of
developing a disease and then breaching
that dury. The decision did nor address
the issue of whether agencies have a duty
to investigate and discover health infor-
mation about children they place for
adoption. To date, no court has been
willing to impose such a duty in the
absence of specific legislation."”

In the years since Burr, courts have
allowed wrongful adoption claims based
on a variety of torts: fraud or intentional
misrepresentation,” negligent misrepre-
sentation,'” intentional and negligent
infliction of emotional distress,” breach
of contract,”” and breach of fiduciary
duty.™

To succeed on a wrongful adoption
claim under any theory, the plaintiffs
must allege and prove that:

they relied on the agency’s representations

or omissions;

the information misrepresented or

withheld by the agency was marterial to

the adoption; and

the misrepresentation or omission was

a proximate cause of the plaintiffs

damages.”

Damages will vary according to the
facts of the case and the theory of recovery
asserted. In most wrongful adoption
cases, adoprive parents are confronting
child-raising expenses that are substantially
more than they anticipated, and seck to
recover those extraordinary costs.” They
may also seck damages for emotional
distress, including expenses for counseling
and treatment necessitated by the
agency’s wrongful conduct.”” Where an
agency’s nondisclosure or misrepresentation
causes a delay or error in the diagnosis or
treatment of a child’s condition, and a
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worsening of that condition, the child
himself may have a claim against the
agency for personal injury.

Failure to Disclose Abusive History
Among the most disturbing wrongful
adoprion cases are those in which a child
has a history of abuse that is concealed
from the adoptive parents, and the child’s
problems become so unmanageable or
dangerous that the adoprion has to be
disrupted. The case of Gibbs v. Ernst
involved a boy who, as a very young
child, had been severely abused, physically
and sexually.”” He had been placed in ten
different foster homes and had developed
a habit of aggression toward younger
children. Although the adoptive parents
had pointedly questioned the placement
agency, the agency did not disclose any of
this background information. Soon after
the adoption became final, the boy’s
emotional problems escalated. He tried
to kill two of his cousins and started a fire
that seriously injured another; he tried o
ampurate the arm of a five-year-old; and
he burned his mother’s hands with
Clorox. When his parents sought help,
they were advised that his violence was
unlikely to improve, and in fact, he
failed to respond to intensive treatment.
Ultimately he was transferred to a state
hospital, declated dependent, and
returned to social services custody. The
court concluded that these facts
supported the parents’ wrongful adoption
claims based on fraud, negligent misrepre-
sentation, and breach of fiduciary duty.™

Child Plaintiffs

Adopted children are often included as
plaintiffs in wrongful adoption cases,”
and their standing to sue has rarely been
challenged. In J.A. v. St. Joseph’s Children's
and Maternity Hospital,” the court recog-
nized a wrongful adoption claim on
behalf of an adopted child who alleged
that by providing misinformation about
his medical history, the defendant hospital
caused him to be placed with a couple
who could not care for his special needs.
In these circumstances, the court said, the
hospital owed a legal duty to the child
arising from its special relationship not
only with his adoptive parents bur “most
especially the child himself.™

Liability for Abuse Occurring
after Adoption

Tore liability in a wrongful adoption
case is measured no differently than tort
liability in other situations—by applying
traditional concepts of duty and foresee-
ability.

A placement agency’s duty to deal
openly with adoptive parents is made
explicit by statute in most states, and
agency liability for nondisclosure or
misrepresentation should be at least as
extensive in the adoption setting as in
foster care-arguably more so, given the
compelling public policies underlying
adoption statutes.

In gauging the foreseeability of harm,
courts look o the time of placement to
ascertain what the agency knew and what
it should have anticipated based on its
knowledge.” For example, agencies can
fairly be charged with the knowledge that
children who have been sexually abused
often reenact that abuse on other, usually
younger or smaller children; thus it is
arguably foreseeable that placing an
abused child with younger children will
put the younger children at risk. This was
the case in Jeffrey BB v Cardinal
McCloskey School and Home for Children,
in which the defendant was aware that
one of several children it was placing for
adoption with the plaintiffs had a history
of sexual abuse, but failed ro disclose that
history, and the girl subsequently abused
two of her adoprive siblings.” In that
case, the adoptive parents were allowed
to maintain claims for the harm resulting
to their injured children.

When a child is placed for adoption
with parents who are known to be abusive,
the child may have a claim against the
agency for negligent placement, rather
than nondisclosure or misrepresentation,
Applying a traditional foreseeability
analysis should yield the same result as if
the child had been negligently placed in
foster care. But the issue of duty-what
was the agency’s relationship with the
child, and what level of protection did it
owe?-may prove more difficult.
Arguably, a child who has been in agency
custody until being placed for adoption
should have the same rights as if the
agency had placed him in an abusive foster
home, even though the adoption, if it has
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been finalized, has severed that relationship.
In other words, an agency should not be
allowed to avoid liability for a dangerous
placement on the ground that the place-
ment is final rather than temporary.
Whether the courts will take this view
remains to be seen.

Claims against Public Agencies:
Limits on Liability

Foster care and adoption cases often
involve governmental defendants that
historically have been accorded legal pro-
tections not available to private individuals
and agencies. Though these protecrions
are not always absolute, they create special
challenges for plaintiffs.

Public Duty Doctrine

Most states recognize the common law
rule known as the public duty doctrine,
under which governments and their
agents are said to act for the benefit of
the public, and their nonperformance or
faulty performance of a public duty is
generally considered “a public and not an
individual injury.”"" There are various
exceptions to the doctrine. A governmental
defendant is not excused by the doctrine
when (1) it has a special relationship with
the injured party, such as the custodial
relationship between a social services
agency and a foster child,” or (2) it has
assumed a special duty to that party.

To establish either exception in a claim
against a placement agency, the plaindff
must show:

the agency’s “affirmative duty” to act on
behalf of the plaintiff;

the agency’s knowledge that inaction
could result in harm;

direct contact between the agency and
the plaintiff; and

the plaintiff’s justifiable reliance on the
agency.™

A statute that imposes a duty to protect
a specific class of plaintiffs, such as a
statute requiring investigation of suspected
child abuse, may support an exception to
the doctrine.”  An exception may also
arise from the facts of a particular case. In
Hobbs v. N.C. Dept. of Human Resources,
the plaintiffs, inexperienced foster par-
ents with a two-year-old daughter, agreed
to foster an adolescent boy based on the
defendant agency’s assurances that the
boy would be safe in their home.* The
agency failed to disclose the boy’s history
of sexual abuse, and the boy subsequent-
ly molested the plaintiffs’ daughter. The
plaintiffs’ claims, the court said, arguably
met both exceprions—special relationship
and special duty—to the public duty
doctrine. The agency’s extensive direct
contact with the plaintiffs, including a
visit to their home, suggested not only a
special relationship, but also a special
duty in that “plaintiffs specifically asked
and specifically were given assurances
that the foster child would not be a threar
to their small daugheer.”

Sovereign Immunity

Under the common law doctrine of
sovereign immunity, states are exempt
from liability for the rorts of their officers
and employees committed during their
performance of governmental functions.*
The doctrine is available to state social
services agencies and, in jurisdictions
that extend immunity to county and
municipal governments, to local agencies
as well. When it applies, the doctrine
operates as a complete bar to tort liability
unless the plaintiff can prove a waiver or
an exception to immunity.

When the defendant is a state agency,
the plaintiff may be able to proceed under
a state tort claims act—a statute by which
the state consents to suit. These statutes
typically set forth detailed procedural
requirements and impose limits on
monetary awards. Because they represent
a departure from common law, tort claims
acts tend to be strictly construed.”!

A government agency may also waive
immunity by the purchase of Hhability
insurance.”” The scope of such a waiver is
generally defined by the scope of insurance
coverage.

In some instances, immunity may be
abrogated by statutes that imposc civil lia-
bility for the breach of specific duties. For
example, in a child’s action against a
county for negligently placing him with
abusive foster parents, a New York court
found the county’s claim of immunity
“vulnerable” in the face of a statute
imposing civil liability on social workers
who fail to report abuse.” Likewise, a
recent North Carolina law authorizing
adoptive parents and adoptees to bring
civil actions “for equitable or monetary
relief or both against a person who fraud-
ulently or intentionally misrepresents or
fails to disclose™ required background
information would scem to creatc an
exception to immunity in wrongful
adoption cases, although the statute has not
yet been tested in the appellate courrs. ™

Qualified hmmunity for Public Officials

Government workers sued in their official
capacities are entitled to the same immuni-
ties, subject to the same exceptions, as the
agencies for which they act, However, when
workers are sued in their individual capac-
ities, the rules become more complicated.
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Public officiali—those whose jobs are
created by constitution or statute, and
whose duties involve the exercise of
judgment and discretion—are entitled to
qualified immunity: they may not be held
individually liable for mere negligence. To
overcome the immunity, a plaintiff must
prove that the official engaged in aggravated
misconduct that placed him outside the
scope of his official duties.”

Public employees, by contrast, are those
whose jobs are ministerial; that is, their
duties are “absolute, certain, and imperative,
involving merely the execution of a specific
duty arising from fixed and designared
facts.™ Unlike public officials, they may
be individually liable for negligence in
the performance of their duries.

Social services directors act as policy-
makers and clearly are public officials,
entitled to qualified immunity when
sued in cheir individual capacities.
Likewise, supervisors and social workers
who are called upon to exercise judgment
and discretion in making decisions about
the care, protection, and placement of
children generally qualify for public
official immunity."

Federal Civil Rights Claims

In some cases, $1983 of the Civil
Rights Act may provide a legal basis for
holding public agencies and employees
liable for injuries to children for whom
they have responsibility. The statute
states, in pertinent part:

Every person who, under color of law
. . . subjects or causes to be subjected
any citizen of the United States or
other person within the jurisdiction
thereof to the deprivation of any
rights, privileges, or immunities
secured by the Constitution and
laws, shall be liable to the party
injured in an action, suit in equity, or
other proper proceeding for redress. ™

The remedies afforded by §1983
include equitable and monetary relief
and attorney fees.

In Monell v. New York City Dept. of
Social Services, the Supreme Court held
that local government agencies and
officials are “persons” within the meaning

of $1983." However, the court held,
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their liability cannot rest on allegations
of mere negligence; rather, the plaintiff’s
injury must have resulted from the
execution of an official policy that is
constitutionally offensive.

The statute does not support claims
based on respondeat superior.”™” However,
direct claims may lie against supervisors
who fail to intervene to prevent constitu-
tional violations by their subordinates in
a manner which amounts to deliberate
indifference to the rights of persons with
whom the subordinates come in conract,
or when they create policies and pracrices
pursuant to which the constiturional
deprivation was carried out.”

In contrast to local governments,
states—including state agencies and state
officials acting in their official capacities—
cannot be liable for damages under
§1983. The basis for this distinction is
the Eleventh Amendment, which pro-
tects states but not local governments
against suit in federal court.

However, states and state officials may
be sued under §1983 for prospective
injunctive relief.™ And §1983 claims for
damages may lie against state officials in
their individual capacities where their
conducr violates “an established statutory
or constitutional right of which a reasonable
person would have known.”

Substantive Due Process

Generally, when a plaintiff seeks
redress for injury resulting from a break-
down in the social services system, the
constitutional right implicated is the
substantive due process right under the
Fourteenth Amendment, a “liberty interest
to be frec from unreasonable risk of
harm.”

Non-Custodial Situations:
The DeShaney Case

Even in cases of extreme abuse resulting
from social services malfeasance, not
every plaintift can rely on §1983 for
redress. In  DeShaney v. Winnebago
County, the Supreme Court held that a
four-year-old boy had no substantive due
process claim against his county depart-
ment of social services for failing to
protect him from abuse by his father.”
During a two-year period, the social
services agency failed to adequately

respond to reports that the boy was being
beaten by his facher. Eventually, the
father beat the boy so brutally that he
lapsed into a coma and suffered permanent
brain damage.

In a §1983 action, the Court considered
the issue of whether a county’s failure to
protect an individual citizen from privarte
violence can amount to a due process viola-
tion. In general, states and their subdivisions
have no duty under the Constitution to
provide their citizens with private protec-
tion. However, such a duty may arise if
there is a “special relationship” with the
plaintiff. In this case, the court expressly
limited the “special relationship” doctrine
to circumstances in which the plainciff is
in state custody against his will-where,
for example, the plaindff is a prison
inmate’ or a mental patient committed
to a state facility.™ Because the four-year-
old had not been taken into social services
custody at the time of his injuries, he had
no due process right to protection.

Foster Children

Reasoning by analogy from prisoner
and mental patient cases, lower courts
have consistently held that foster children—
children who have been removed from
their natural families and placed involun-
wrily into substitute care-are entitled to
the substantive due process protections of
the Fourreenth Amendment.™

Liability under $1983 does not require
intentional misconduct, but it does
require more than mere negligence.
Different jurisdictions have employed
different standards.

Some courts have imported the “delib-
erate indifference” standard articulated
by the Supreme Court in Estelle .
Gamble, an Eighth Amendment prisoner
case.”” In the first circuit-level case to
recognize foster care abuse as a due
process violation, Doe v New York City
Department of Social Services, the court
held that agency supervisors who failed
to monitor the plaintiffs' foster homes
would be liable under §1983 only if their
state of mind reflected deliberate indif-
ference to the plaintiffs’ constitutional
rights."" The court went on to define
“deliberate indifference” in the context of
foster care. Supervising foster parents, the
court said, is not the same as supervising



other employees. A foster placement
agency, “given its goal of approximating a
normal family environment for foster
children,” may fecl “constrained to respect
[a] foster family’s autonomy and integrity
and pressured to minimize intrusiveness.™
At the same time, an agency’s sustained
failure to monitor a foster home may be
evidence of indifference.

Of course, such indifference cannort
exist absent some knowledge triggering
an affirmative duty to act on plainriff’s
behalf, but actual knowledge of a
specific harm is not the only type of
knowledge that will suffice. Defendants
may be held liable under §1983 if
they, or in the case of an agency, its top
supervisory personnel, exhibited delib-
erate indifference to a known injury, a
known risk, or a specific dun.

Foster care supervisors have a statutory
duty to monitor the safety of foster
homes. When they repeatedly fail to carry
out that duty—when their conduct reveals
a “pattern of omissions’~they may be
charged with deliberate indifference
under §1983.*

Other courts, persuaded that children
in foster care should be entitled to better
treatment than prisoners,” have rejected
the deliberate indifference standard in
favor of the standard set forth by the
Supreme Court in Youngberg v. Romeo, in
which a mental patient in a state institution
claimed due process violations by his
carctakers.® The court held thar the
plaintiff could sue public officials in
their individual capacities for their
failure to exercise professional judgment—
that is, by proving their actions to be
“such a substantial departure from
accepted professional judgment, practice,
or standards as to demonstrate that the
person responsible actually did not base
the decision on such a judgment.””

The court in Yvonne L. v. New Mexico
Department of Human Services tailored
the “professional judgment” standard to
foster care.”® When officials place children
into dangerous foster care settings, the
court said, the officials’ “failure to exercise
professional judgment . . . implies abdi-
cation of the duty to act professionally in
making the placements.”®

The “State-Created Danger” Exception

The DeShaney Court, emphasizing
that the state had not created the danger
to the boy, noted in dicta that it may well
be that by voluntarily underraking to
protect the boy against a danger it con-
cededly played no part in creating, the
state acquired a duty under state tort law
to provide him with adequate protection
against that danger.”

Some lower courts have interpreted
this language to mean thar a state actor
may be liable for constitutional deprivations
under §1983 in situations in which the
state has affirmatively created or exacerbated
a danger to the plaintff." The “state-created
danger” theory has been used most success-
fully in police cases—cases in which police
intervention actually leaves the plaintiff
in greater peril.” To date, courts have
been reluctant to apply this theory to
social services agencies that fail to remove
children from abusive parents.™ However,
one court relied on this theory in allowing
a claim against an agency that released a
child from protective custody and
returned her to her abusive father, who

then killed her.™

Statutory Violations, Generally®

It is well settled that §1983 can provide
a private right of action for the violation
of a federal statute.® Plaintiffs in child
protection cases have sought to impose
liability under a number of federal
statutes, with mixed results.

The Adoption Assistance and Child
Welfare Act

One statute often relied upon is the
Adoption Assistance and Child Welfare
Act of 1980.7 The AACWA requires
states receiving federal funds for foster
care programs to establish a plan that,
among other things,

sets standards for foster homes and

institutions in accordance with national

standards,

provides for development of case plans

for all foster children,

establishes a case review system, and

provides for the reporting of known or

suspected abuse. ™

Certain sections of the AACWA have
been held privately enforceable while
others have not-for example, it has been
held that the Act does not create a privately
enforceable right “to care in a foster
home with standards reasonably in
accord with those of national organiza-
tions.”” Thercfore, a plaintiff seeking to

enforce the Act in a private action must
specifically identify the section to be
enforced.®
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The Child Abuse Prevention and
Treatment Act (CAPTA)

Enacted in 1974, CAPTA gives grants
and technical assistance to states, which
must in turn

provide that upon receipt of a report
of known or suspected instance of
child abuse or neglect an investigation
shall be initiated promptly to substan-
tiate the accuracy of the report, and
upon a finding of abuse or neglect,
immediate steps shall be taken to
protect the health and welfare of the
abused or neglected child and of any
other child under the same care who
may be in danger of abuse or neglect.”

States must also have procedures and
personnel in place to “ensure that [they
can] deal effectively with child abuse and
neglect cases.”™

To date, most courts addressing the
issue have ruled that CAPTA does not
create a private right of action enforceable
under §1983.% However, a few courts
have been willing to grant injunctive
relief under the statute. In Jeanine B. wv.
Thompson, a large class of children who
were, or should have been, in the
Milwaukee foster care system sued for
injunctive relief under CAPTA, claiming
violations by state and local social services
officials who allegedly failed to adequately
investigate reported abuse or to offer
services." The complaint included allega-
tions of insufficient staff and a routine
failure to observe professional standards
in investigating and acting on reports of
abuse. The court ruled that the language
of CAPTA was “not so vague and amor-
phous as to be nonjusticiable” and
allowed the plaintiffs to proceed on their
statutory claims,”

Adoption and Safe Families Act

One federal judge has ruled that the
Adoprion and Safe Families Act of 1997%
creates enforceable federal rights to a
speedy adoption and that children in foster
care can sue a state for failing to make
them legally available for adoption in a
timely manner.””
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Disability Statutes

Disabled foster children who are
denied appropriate services and accom-
modations while in state custody may
have claims under the federal disability
statutes. The Americans with Disabilities
Act (ADA) provides that “no qualified
individual with a disability shall, by reason
of such disability, be excluded from
participation in or be denied the benefits
of the services, programs, or activities of
a public enticy.”™ The Rehabilitation
Act™ contains a similar provision, but the
coverage of the ADA is broader because it
applies to state agencies regardless of
whether they receive federal funding.

One of the plaintiffs in Marisol A. v.
Giuliani was an HIV-positive foster child
whose medical condition was not
promptly assessed, who was transferred
“from one inappropriate placement to
another including a group home that
lacked the medical staft needed to monitor
his condirion” and who ultimately died
of an AIDS-related illness.” Another was
a child with a seizure disorder who was
placed in a group home unequipped to
address his neurological problems. Their
allegations, said the court, raised “serious
questions” as to whether the child welfare
agency had met “even its most fundamental
obligation to provide meaningful access
[to foster care] as required by the ADA
and the Rehabilitation Act.™

Foster children with serious emotional
problems resulting from abuse and neglect
may also be entited to enforce these
statutes, under which not only physical
but also emotional impairments are con-
sidered disabilities if they “substantially
limit one or more major life activities,”
such as learning and self-care.”

Federal versus State Claims: Practical
Considerations

When the facts of a plaintiff's case
support both federal and state claims,
counsel must decide whether to pursue
all possible claims in a single action.
Federal civil rights claims under §1983
can be filed in either federal or state
court; however, including federal claims
in a state court action will probably result
in removal to federal court.” So in this
sense, the choice of claims is also a choice
of forum.

Federal civil rights law governing the
rights of abused children is more complex
and fluid and less predictable than state
tort law. But the possibility of an attorney
fee award under §1983 is reason alone to
at least consider a federal claim. Moreover,
in a case involving a local government
agency that is immune under state law,
§1983 may offer the only avenue for
redress, W
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