A Trusted Teacher
With a Pedophiliac Past

his is an actual case
involving a popular
small-town middle school

teacher, a man with a criminal
history that was not uncovered
until it was too late. Tragically,
as recent media coverage, case
law, and commentary make
clear,! cases like this one are all
too common. Pedophilia and
other forms of child sexual
abuse have recently received
widespread attention, particu-
larly in connection with abuses
by clergy.” Abuse in schools—
or at least the reporting of
such abuse—is also on the
rise.’ Children and adult
survivors who were silent
for years about pedophiliac
and abusive teachers have
come forward with hortrifying
accounts of “trust betrayed,”
their reports inspired at least
in part by the emerging
recognition that schools and
teachers may be held legally
accountable for lifelong
damage caused by abuse.’

A Common Story

The teacher in this case, “Coach,”
supervised after-school activities for
male students. Coach used the activities
to reach out to some of the more
challenging boys in the student
body: marginal students, social misfits,
products of dysfunctional homes—
those most at risk of getting lost in the
scholastic shuffle. Capturing his charges’
interest with a combination of
adolescent horseplay and fundamental
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skill-building, Coach became a mentor,
counselor, advocate, and confidante.
Students and faculty voted him the
district’s “Teacher of the Year.”

Then a story surfaced. There was a
rumor among students, an anonymous
letter to the student council, a whispered
aside in the teachers’ lounge: Coach was
crossing the line between horseplay
and foreplay with a student, Tom, using
basketball and math tutoring as a cover

for pedophiliac advances.
The rumor circulated for
months. All the students, and
many teachers, seemed to
know about it, some even
buttressing it with personal
observations or anecdotes:
Coach scen leaning over
Tom in math class, Coach
showering with team
members in the locker room,
Coach involved in a student’s
disciplinary problems a few
years earlier. A well-meaning
colleague mentioned the
rumor to Coach, even hand-
ing him the anonymous
student council note. Coach
coolly shrugged it off as an
adolescent prank—perhaps
the product of a disgruntled
student—and tore up the
note. The colleague accepted
Coach’s explanation with
evident relief. After all,
Coach was an award-winning
educator, while Tom was a
mediocre student with few
friends, hardly credible under
the circumstances.®

A month or two later,
Coach and Tom were observed together
off campus. Questioned at home, Tom
broke down. He described to his grand-
mother how Coach had molested him
and his cousin, John, both in and after
school. The angry families of the two
victims confronted a dubious middle
school principal, who in turn alerted
the district superintendent. A school
investigation ensued, and at the advice of
district counsel, the police were called in.
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An Undiscovered Past

To the apparent surprise of the whole
community, the police investigation
revealed that Coach was a veteran
pedophile, with a damning criminal
record. His last teaching job—in a
middle school in a neighboring state
some years earlier—ended abruptly
with his conviction on charges of
consummated and attempted deviate
sexual intercourse with eight named
students, for which he served six
months in prison and three years on
probation. Confronted by his record,
which gave new credence to the com-
plaints under investigation, Coach
eventually pled guilty to several counts
of sexual abuse involving Tom and John.

School officials quickly expressed
their ignorance of Coach’s criminal
record, which apparently did not
come to light during the district process
that led to Coach’s hiring and state
certification. At the same time, it
became clear that other complaints
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about Coach’s inappropriate intimacy
with a student were made,
without apparent consequences, during
Coach’s tenure with the district.

These earlier complaints—made to
police and district administrators—were
similar to Tom’s and Johns stories:
Coach lavished physical attention on
the complainant in class and then set
up an opportunity for one-on-one
intimacy in after-school activity.
Classmates corroborated the victim’s
accounts of Coach’s in-class attentions,
but they could not speak to his after-
school conduct. However, the school
psychologist examined the victim and
attributed the victim’s problems ro
molestation consistent with his com-
plaints against Coach.

Curiously, no record of the nature
and extent of these past complaints,
the district’s investigations, or any
conclusions reached appeared in
Coach’s district file. When, in 1996, a
parent questioned the class placement

of the complainants younger brother,
the district superintendent advised the
principal that the police had “exoner-
ated” Coach of the earlier charges. They
had concluded that the complainant
was simply a troublemaker. Although
the superintendent informally suggested
that the principal “keep an eye on
Coach,” the principal simply continued
his regular practice with Coach, as with
other teachers, of twice-yearly observa-
tion of classroom skills.

Indeed, Coach’s district file turned
out to be remarkably thin. It contained
no record of any background or
reference checks despite Coach’s poor
academic record, his out-of-state
teaching history, his lack of in-state
teaching certification, and an unex-
plained ten-year gap in his teaching
employment. In fact, his application
for employment includes no listing of
references. The district apparently had
no requirement for reference checks,
and no procedure for pursuing such
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checks. The file did not even follow
Coach to the various school buildings to
which he had been assigned in his twelve
years in the district. Coach’s principal,
his teaching colleagues, even the
members of the committee that hired
him, knew remarkably little about him.
Apparently, he obtained his position
primarily on the recommendation of a
neighbor, a now-retired district teacher
who had briefly and unsuccessfully
served as a middle-school principal when
Coach applied for a job.

Coach’s . principal and teaching
colleagues also seemed to know little
about sexual harassment and abuse
policies, including federal and state
mandates regarding nondiscrimination
and the reporting of suspected harass-
ment or abuse. Administrators admitted
that, at most, one two-hour training
session regarding harassment, abuse,
and reporting requirements had been
conducted for teachers in the past ten
years. Even the administrators who
underwent more extensive harassment
and abuse training were unable to
delineate the reporting and enforcement
obligations of faculty and staff under
the state or federal mandates. Although
a copy of Title IX may have been posted
in each school’s office, the district
lacked a formal policy of its own,
much less a protocol for implementa-
tion and enforcement.

As the news of Coach’s arrest, indict-
ment, and guilty plea emerged, other
male students—including the son of one
of the deputies who had “exonerated”
Coach a few years earlier—came forward
with accounts of abuse at Coach’s hands.
Uniformly, their accounts chronicled a
history of academic marginalization,
unwarranted attention in Coach’s classes
or clubs, and betrayal into unwanted
intimacy when Coach found ways to be
alone with them. These victims also
chronicled a subsequent history of
personal and emotional distress—school
failure, social ostracism, inability to con-
centrate, depression, suicidality, impul-
sivity, and acting-out behavior. These
were Coach’s legacy to his victims—the
enduring by-products of predatory
pedophilia.” All of Coach’s victims have

required a long course of therapy.

As the news of Coach’s arrest, indictment, and guilty

plea emerged, other male students—including the

son of one of the deputies who had “exonerated”

Coach a few years earlier—came forward with

accounts of abuse at Coach’s hands.

So what help can a school, school
district, administrators, teachers, and
staff be required to provide to the victims
and potential victims of sexual abuse?
And, more pointedly, what hope can the
legal system offer victims in terms of
compensation and stopping the abuse?

A Civil Lawsuit

This author represented Tom and John
and their parents in lawsuits arising out
of the abuse by Coach. After interviews
with both boys and their families, a
review of police files, conversations with
other students and their parents, and due
notice of the claims under state munici-
pal tort claims law, Tom and John, by
their parents, filed a civil complaint in
federal court with claims under 42
U.S.C. §1983, 20 US.C. §1681 (Tide
IX), state child abuse reporting statutes,
and various iterations of state tort law,
including negligent hiring, supervision,
and training and several intentional torts.
The named defendants were the school
districe and Coach.?

Unlike many such actions, no state
statute of limitation problems existed in
this case, given the recentness of the
abuse and the requirement of expeditious
filing of suit found in state law governing
claims against municipal entities.” Once
the state notice requirements were met,
municipal immunity from civil liability
was also not an issue.'® Indeed, the state
municipal claims law’s provision for a
preliminary hearing offered an opportu-
nity to test and substantiate the plaintiffs’
claims early on. While this can often be a
double-edged sword, in this case the pre-
liminary hearing brought to light previ-

ously unknown developments in the
police investigation that assisted the
plaintiffs in framing their complaint.

Immediately after filing the com-
plaint, the plaintiffs moved for per-
mission to proceed anonymously.
They effectively established that the
matter had generated a great deal of
regional publicity ac the time of
Coach’s arrest and indictment, and
that the victims had already been
hounded by rumor and suspicion at
school where many peers and teachers
seemed ready to blame them for
Coach’s downfall. Although permis-
sion to proceed anonymously is a
matter of judicial discretion, and the
grounds vary {rom circuit to circuit,"
or even district to district,” plaintiffs’
motion for anonymity was quickly
granted in light of the victims’ ages
and the humiliation resulting from
Coach’s conduct.” Thus, the boys
and their families were shielded from
public exposure—or even worse, ret-
ribution’*—while they developed
their case.

The defendants raised a number of
predictable defenses in their answers.
However, perhaps due to a dispute
over the district’s insurance coverage
which eventuated in litigations, none
of the defenses was litigated by
motion, either on the pleadings or in
summary judgment.'®

With respect to the §1983 claims,
the district asserted its lack of liability
for Coach’s conduct. The district
argued that the plaintiffs could not
establish—as required for a successful
$1983 claim against a municipality—
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that district policy or custom amounted
to an intentional violation of, or deliber-
ate indifference to, the plaintiffs’ consti-
tutional rights."”

As to the Title IX claims, while the
plaintiffs’ filing predated the U.S.
Supreme Court’s decision in Gebser w.
Lago Vista Indep. Sch. Dist.,"® the district,
apparently anticipating Gebser’s actual
notice/authoritative administrator/delib-
erate indifference standard,"” claimed
that no authoritative administrator had
actual or even constructive notice of
Coach’s conduct with the complainans.
At most, the district asserted, fellow
teachers were aware of some complaints
against Coach, but took no action to
bring these or any other concerns to the
attention of Coach’s principal or district
administrators.®® Moreover, as to the
prior complaints, the police were
unable to find corroborating evidence,
and the complainant himself suppos-
edly lacked credibility, offering admin-
istrators no basis for action against
Coach, or even heightened scrutiny of
Coach’s conduct.”

As to the state law claims, the
defendants set out all the usual
defenses—failure to state a claim based
on want of duty and causation, compar-
ative negligence, apportionment, and
contribution.”

The case proceeded to the discovery
phase, which began with document
demands but moved quickly to deposi-
tions. Although an effort was made to
protect the boys from examination—on
the grounds that they had already been
subjected to detailed and humiliating
questioning in the municipal claims
preliminary hearing”—the court denied
the motion, and the boys’ depositions
were taken first. Fortunately, they proved
to be strong witnesses. They were
consistent in their accounts of Coach’s
conduct and its impact on their lives.

School personnel, on the other hand,
were evasive, even hostile, during their
testimony. The witnesses included the
middle school principal, the district
superintendent, members of the district
hiring committee, and several teachers.
Evasiveness notwithstanding, the
depositions of the school administrators
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and staff confirmed the district’s careless
hiring practices, its lack of a policy
addressing sexual harassment and
abuse, and its utter failure to train or
even advise staff and students about
procedures and other information
relating to sexual abuse.

The distric’s approach to the deposi-
tions was exacerbated by its careless and
dilatory responses to document produc-
tion demands. Eventually, the plaintiffs
had to file a motion to obtain Coach’s
district and building personnel files.
Items had apparently been removed by
district staff before initial disclosure of

The district now
requires applicants
to report any criminal
convictions and to

identify references.

the files. Even then, it was only upon
deposition of the superintendent that
the district finally produced a copy of the
file containing all the information and
documents in the original file.

The evidence brought out in deposi-
tions and documents clearly supported
the plaintiffs’ state law claims, particu-
larly with regard to the district’s negli-
gent hiring, supervision, and retention
of Coach. Specifically, the plaintiffs

could substantiate the district’s failure to-

check Coach’s references or prior
employment records during the hiring
process;™ its failure to properly investi-
gate, document, and follow-up on the
earlier complaints of abuse;® its failure,
notwithstanding admitted administra-
tive concerns regarding Coach’s
conduct, to institute a protocol for
supervision that might have prevented
the abuse in this case;?® its failure to
advise staff and students of any mecha-
nism for reporting complaints so as to
bring improper conduct to a prompt
end;* and staff’s failure to make man-

dated reports under state law.?

While such evidence might not have
met the stricter burdens of proof for
§1983 or Titde IX liability, especially
after Gebser, the plaintiffs still might
have gotten to the jury even on those
counts, given the district’s failure to
adopt or implement any sexual abuse
policy, and its failure to follow through
with any screening, reporting, or super-
vision of staff, either during or following
the earlier complaints against Coach.”

As the case unfolded, the district took
immediate action to meet its Title IX
obligations and implement state report-
ing mandates. With the assistance of the
State  School Board Association, it
quickly adopted a sexual harassment and
abuse policy as required under Title IX,
and began a course of staff training mod-
ules to address recognition of abuse,
channels for complaints or observation
of abuse, and state abuse reporting
requirements.”® In addition, the district
changed its teacher application forms
and hiring protocol. The district now
requires applicants to report any crimi-
nal convictions and to identify refer-
ences. References and certifications must
now be checked, in part by use of the
National Association of State Directors
of Teacher Education and Certification’s
online clearinghouse.”

Despite their strong deposition perfor-
mances, the boys remained in a fragile
state. A trial would have forced them and
their families to relive again very painful
experiences, with the ever-present possi-
bility of minimal reward.®> When the
district made a settlement offer that
would compensate the victims for the
fiscal and emotional strains placed upon
them as they sought medical attention,
counseling, and academic services in the
immediate aftermath of the abuse, and
that would cushion the families’ efforts
to see to the boys” emotional and acade-
mic needs in the future, the families
agreed that further litigation would not
serve the boys best interests—nor, in
light of the district’s belated policy
changes, would it offer any additional
protection to other students who might
encounter a “Coach” in the future.

Of course, the boys’ futures remain



uncertain. Victims of abuse trudge a
long, arduous road. Likewise, the dis-
trict’s willingness to enforce its newly
adopted policies remains to be seen. Still,
in the case of a teacher like Coach,
litigation may be—for both the victims
and the district—an important first step
toward recovery on the one hand, and a

fair and effective educational system on
the other.?* [
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tutional violation resulting from municipal inaction is plainly obvi-
ous, so that continued inaction constitutes deliberate indifference).
30. Cf., Gebser, supra, 524 U.S. at 291-292 (noting preventive func-
tion of Department of Education regulations—inter alia, at 34 CFR
106.8 and 106.9 [1997)—requiring school districts to adopt and dis-
seminate harassment policy and grievance procedures); see alsa U.S.
DOE., OFFICE OF CIVIL RIGHTS, SEXUAL HARASSMENT
GUIDANCE: HARASSMENT OF STUDENTS BY SCHOOL EMPLOYEES,
OTHER STUDENTS, OR THIRD PARTIES (2001), VIII (noting preven-
tive role of adoption and publication of district harassment policy
and grievance pracedure, as well as effective teacher training pro-
grams) and IX (noting that requirement for district adoption of anti-
discrimination policy and grievance procedures under Title IX, in
place since 1975, includes provision for prohibition and grievance of
harassment, and delineating elements of minimally-effective griev-
ance policies). Shakeshaft, supra, also notes thar effective abuse-pre-
vention strategies include strong sex-harassment policies, staff and
student education about harassment and grievance channels, and
staff training in signs and reporting of possible abuse.

31. See Shakeshaft, supra (cffective prevention strategies include
screening and reference checks); see alie Caroline Hendrie, “Passing
the Trash” by School Districts Frees Secual Predators to Hunt Again, in
A TRUST BETRAYED, supra, EDUCATION WEEK ON LINE, Dec. 9,
1998 (noting problem of poor recruiting practices and urging refer-
ence and clearinghouse checks as minimal screen for migrating
abusers); Districts Should Improve Background Checks, Lawyers Advise,
supra (urging use of common application form to elicit complete
criminal and employment histories).

32. See, e.g., Susan Smith, Civil Remedies for Victims of Sexual Abuse,
wwns smith-lawfirm.comfremedies. html (noting stressful and risly
narure of sexual abuse litigation); Shakeshaft, supra (noting that “the
effects of sexual abuse are lifelong unless interventions take place”
and cautioning thar student victims are at risk of being “victimized
twice-first by the zbuser and then by the process.”).

33. Cf, Gebser, supra, 524 U.S, at 292 (“No one questions that a stu-
dent suffers extraordinary harm when subjected to sexual harassment
and abuse by a teacher, and thar the teacher's conduct is reprehensi-
ble and undermines the basic purposes of the educational system.”)
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