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Prior Criminal Acts
vidence in Negligent
Security Cases

By Jeffrey P. Fritz, Esq. & Daniel P Hartstein, Esq.

rime breeds crime.! One of the
Cmost crucial categories of evidence

in nearly every premises liability
case founded upon a theory of inadequate
security is evidence of prior crimes that
have occurred on or near the property.
Many courts have held that evidence of
ptior criminal acts is admissible to prove
notice of a dangerous condition, and to
establish the foreseeability of the criminal
act at issue, These showings are necessary
in order to impose a duty upon a property
owner that might not otherwise exist.
Courts have also admitted evidence of
prior criminal incidents as relevant in
deciding the level of care to be required
of the owner of the premises.? Finally,
depending upon the nature and fre-
quency of prior crimes, and the defen-
dant's responses thereto, prior crimes
evidence may be important in supporting
a punitive damages count. However,
jurisdictions maintain different views
about what constitutes admissible prior
criminal acts evidence. As a result, courts
have developed several rules that attor-
neys and others should know.

Substantial Similarity

The federal courts and nearly all state
courts follow the general rule that prior
criminal acts may be admitted if they are
“substantially similar” to the present act
and are otherwise relevant. However,
courts vary in their interpretations of
what constitutes “substantial similarity.”

For example, if a group of teenagers
assaults a victim in Room 205 of the
defendant’s hotel on a Sunday morning
between 3:00 and 4:00 a.m., should a
court only permit evidence of other
attacks by groups of teenagers thart
occurred in the same room at the same
time? The answer is almost certainly

Jurisdictions maintain
different views about
what constitutes
admissible prior
criminal acts evidence.

“no,” but this example illustrates some of
the problems in defining “substantial
similarity.”

Admissibility of prior crimes evidence
turns largely upon what a particular
jurisdiction requires in order to establish
that the landowner/possessor owed a
duty to the crime victim in the first place.
For example, many jurisdictions have
adopted a liberalized “totality of the cir-
cumstances” approach, which takes into
account not only prior criminal acts that
have occurred on the premises, but also
the general nature of crimes that have
occurred in the neighborhood of the
defendant’s property. In these jurisdictions,

evidence of criminal activity which has
occurred in the general vicinity of the
defendant's premises may be considered
as part of the “totality,” and therefore,
should be admitted for the jury’s consid-
eration. At the other end of the spectrum,
jurisdictions that employ a “priot similar
incidents” test or “imminent harm”
approach require a higher degree of
similarity or recency between the prior
crimes and the one at issue in the case.

Totality of the Circumstances—
Balancing Approach

The jurisdictions that follow the
“totality of the circumstances” approach,’
or the related “balancing” approach,’ to
determine whether a particular criminal
act was foreseeable generally recognize
that evidence of criminal activity near,
but not necessarily on, the premises may
help prove that the defendant should
have taken appropriate precautions to
protect the public.’ In addition, courts in
these jurisdictions may consider the
nature of the defendant's business® and
surrounding businesses, the condition of
the defendant’s property,” whether ade-
quate lighting was provided,® the level of
police protection in the area, and the
level of security provided on the

. premises.” Moreover, courts that follow a

“torality of the circumstances” or “balanc-
ing” approach are more likely to admit
evidence of both violent and non-violent
crimes,'” and evidence of crimes that
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are factually dissimilar to the crime at
issue."! These courts recognize that the
nature and severity of crimes may esca-
late over time."

Imminent Harm—-Prior Specific
Incidents

A minority of jurisdictions have a
more restrictive view of prior crimes evi-
dence, and require a higher showing
of likelihood that the specific type of
crime would occur. This approach results
in the admission of less prior crimes
evidence. In these jurisdictions, courts
require proof that the landowner/pos-
sessor had either knowledge of
imminent harm about to be com-
mitted by the criminal,” or proof
of very similar prior crimes, before
a duty may be established.*

For example, in one negligent

security case, the Court of
Appeals of Missouri looked to the
degree of similarity of prior inci-
dents, and required that such
prior incidents have “recently”
occurred on the same area of the
premises in order for evidence of
the incidents to be admissible.
The court approved of the exclusion of
evidence of other shootings because the
Shootings were too remote in time, and
did not occur in the same area of the
defendant's premises.'*

Analysis of Prior Crimes Data

In any negligent security case, particu-
larly in one pending in a jurisdiction
with a more stringent “similarity”
requirement, plaintiff’s counsel or the
expert must conduct an analysis of the
similarities between the prior criminal
incidents and the present crime so that
relevant patterns may be recognized.
Examples of the types of patterns that
might come to light are that "all inci-
dents occurred on weekend nights,” “all
incidents occurred during Manager
Smith’s shift,” “all incidents involved gun
violence,” or “all incidents occurred in
the parking lot.” If this type of analysis
reveals these kinds of patterns, a court
may be less likely to find evidence of the
prior incidents irrelevant or cumulative.

Where the purpose of prior crimes evi-
dence is to prove the defendants notice

Spring 2000

of a dangerous or potentially dangerous
condition upon its property so as to
impose a duty of inquiry upon the
defendant, the degree of similaricy
required should be less than if the evi-
dence is being offered for some other
purpose. Taking a unique approach, the
Texas Supreme Court has held that a
balancing of the proximity, recency,
frequency, similarity, and publicity of
prior crimes may be considered together
in determining foreseeability. This
approach results in a wider scope of
admissibility for prior crimes evidence.'s

Some courts go so far as to require

Plaintiff's counsel must
conduct an analysis of the
similarities between the prior
criminal incidents and the
present crime so that relevant
patterns may be recognized.

evidence of prior criminal acts on the
defendant’s property before liability will
be imposed, creating a situation similar
to the “first-bite free” rule found in
some dog bite cases.'” At least one court
has even required thar there exist “suffi-
ciently numerous” “violent” crimes on
the premises before a duty would be
imposed upon the defendant.”® The flaw
in this approach was succinctly stated by
the Florida Appellate Court, which
observed that, “[We will not] sacrifice
the first victim’s right to safety upon
the altar of foreseeability by slavishly
adhering to the now-discredited notion
that at least one criminal assault must
have occurred” before liability can be

established."”

Sources of Prior Criminal
Acts Evidence

Evidence of prior criminal incidents
can be obtained from numerous sources.
The search for this type of evidence
should not be limited to discovery
requests that are sent to the defendant.
First and foremost, police reports and

records of police dispatch calls for
crimes occurring in the geographic area
of the defendant’s property should be
obtained by means of subpoena or free-
dom of information act requests.
Counsel should also not limir the inves-
tigation to incidents that result in the
creation of a police report, because
police respond to numerous calls that
result in no report being taken. The
number and types of calls where no full
report is taken are equally important in
establishing that the landowner/posses-
sor had nottce of the need for security or
other preventive measures.

When possible, counsel should
interview police officers, secu-
rity guards, former employees
of the defendant, proprietors of
surrounding businesses, and wit-
nesses to past criminal acts that
occurred on or near the premises.
Searches of court dockets or
Internet searches of local newspa-
pers may also prove useful in locat-
ing prior criminal acts. Counsel
should also try to obtain copies of
incident reports filed with the
defendant or with security compa-
nies rerained by the defendant or by
neighboring businesses.

Evidentiary Challenges to
Prior Crimes Evidence

Defense counsel may object to police
reports or other prior crimes documen-
tation as constituting hearsay. However,
even when the police reports or other
similar documents are deemed hearsay,
counsel can argue that such evidence is a
business record or public record, and
that the document should be admitted
not for the truth of the matter asserted,
but rather for the purpose of proving the
defendant’s notice and knowledge of
potentially dangerous conditions upon
its premises.” In addition, under Federal
Rule of Evidence 703 and under many
state rules, a security or property man-
agement expert can rely upon prior
crime reports in forming opinions,
regardless of the report’s admissibility.

Presentation of Prior Criminal
Acts Evidence
After accumulating evidence of prior



crimes, counsel should present this evi-
dence at trial in summary form through
the use of charts or graphs.? The trends
in the crime data can be highlighted in
demonstrative form,” further emphasiz-
ing the foreseeability of such crime
occurring under similar conditions.
Demonstrative exhibits, such as a com-
parison of the history of prior criminal
acts occurring on or near the premises
with the defendant’s response (or lack
thereof), may prove highly effective in
demonstrating both foreseeability and
the defendants breach of its duty. In
addition, the presentation of testimony
from the victims of the crimes that
occurred on the defendant’s premises
before the plaintiff's incident consti-
tutes memorable, tangible evidence that
is beneficial in proving foreseeability
and breach.

Evidence of prior criminal acts occur-
ring on or near the defendant’s premises
is a significant part of neatly every negli-
gent security/premises liability case. In
some jurisdictions, this evidence marks
the threshold as to whether the court will
allow the victim's case to proceed to trial.
Every attempt must be made to gather
the details of prior crimes, to present
these details to the court so that admissi-
bility will be guaranteed, and to summa-
rize the significance of this evidence for
the members of the jury so that they will
understand that the defendant should
have foreseen and reasonably protected
against the crime which resulted in the
victim’s injuries or death. W
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